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U.S. Customs Service 


Treasury Decisions 


19 CFR Parts 10, 163 and 178 
(T._D: 01-17) 
RIN 1515-AC7 


DUTY-FREE TREATMENT FOR (¢ 
MADE WITH CARIBBE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Interim rule; solicitation of comments. 


SUMMARY: This document amends the Customs Regulations, on an 
interim basis, in order to implement a change made by the Trade and 
Development Act of 2000 to the Caribbean Basin Economic Recovery 
Act, also known as the Caribbean Basin Initiative (CBI), that enables 
certain liqueurs and spirituous beverages to obtain duty-free entry 
under specified conditions when the beverages are processed in the 
territory of Canada from rum that is the growth, product or manufac- 
ture either of a CBI beneficiary country or of the U.S. Virgin Islands. 
The interim regulations set forth the certification and supporting docu- 
mentation requirements that are necessary to establish compliance 
with the statutory law, thereby ensuring that the rum beverages are 
properly entitled to duty-free entry under the CBI. 


DATES: Interim rule effective on February 9, 2001. This interim rule 
is effective for all products entered or withdrawn from warehouse for 
consumption on or after February 9, 2001. Comments must be re- 
ceived on or before April 10, 2001. 


ADDRESSES: Written comments may be addressed to and inspected 
at the Regulations Branch, U.S. Customs Service, 1300 Pennsylvania 
Avenue, NW., 3" Floor, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Leon Hayward, Office 
of Field Operations, (202-927-9704). 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 

The Caribbean Basin Economic Recovery Act (19 U.S.C. 2701-2707) 
(CBERA) establishes an economic recovery program for nations of 
the Caribbean and Central America. Under the CBERA, also referred 
to as the Caribbean Basin Initiative (CBI), the President is autho- 
rized to proclaim duty-free treatment for all eligible articles of a ben- 
eficiary country (19 U.S.C. 2701). 

A beneficiary country under the CBI refers to any country listed in 
19 U.S.C. 2702(b) with respect to which there is in effect a proclama- 
tion by the President designating the country as a beneficiary coun- 
try for purposes of the CBI (19 U.S.C. 2702(a)(1)(A)). A rule of origin 
specifies under what conditions an article will be considered to be a 
product of a beneficiary country—in brief, the article must be wholly 
the growth, product or manufacture of a beneficiary country, or must 
be a new or different article of commerce that has been grown, pro- 
duced, or manufactured in the beneficiary country (19 U.S.C. 2703(a)). 

Sections 10.191 through 10.198b of the Customs Regulations (19 
CFR 10.191-10.198b) currently implement the duty-free aspects of 
the CBI. 

In pertinent part, in order to be entitled to duty-free treatment 
under the CBI, an article otherwise eligible for such treatment must 
be imported directly from a beneficiary country into the customs ter- 
ritory of the United States (19 U.S.C. 2703(a)(1)(A); 19 CFR 10.193). 

Accordingly, in the case of rum produced in a beneficiary country 
and then imported into Canada for processing into a rum beverage, 
the beverage would not be eligible for duty-free treatment under the 
CBI because it is not imported directly from a beneficiary country 
into the United States. At the same time, the beverage would also be 
ineligible for duty-free treatment under the North American Free 
Trade Agreement Implementation Act (19 U.S.C. 3301 et seg.) (NAFTA) 
because the processing it undergoes in Canada would not be suffi- 
cient to qualify it as a NAFTA originating good (19 U.S.C. 3332; Gen- 
eral Note 12, Harmonized Tariff Schedule of the United States 
(HTSUS); 19 CFR 181.131; and the appendix to 19 CFR part 181). 


BEVERAGES MADE IN CANADA WITH CARIBBEAN RUM; AMENDMENT OF CBERA 
BY TRADE AND DEVELOPMENT AcT OF 2000 

To address the foregoing circumstances, the Caribbean Basin Eco- 
nomic Recovery Act has now been further amended by section 212 of 
the Trade and Development Act of 2000 (Pub. L. 106-200, 114 Stat. 
251, enacted on May 18, 2000) (Act). Section 212 of this Act adds a 
new paragraph (a)(6) to section 213(a) of the CBERA (19 U.S.C. 
2703(a)(6)), in order to provide for duty-free entry under certain con- 
ditions for liqueurs and spirituous beverages that are produced in the 
territory of Canada from rum that is the growth, product, or manu- 
facture either of a beneficiary country under the CBI or of the U.S. 
Virgin Islands. 
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Specifically, under 19 U.S.C. 2703(a)(6), a liqueur or spirituous bev- 
erage that is imported directly into the Customs territory of the United 
States from the territory of Canada and that is classifiable under sub- 
heading 2208.90 or 2208.40, Harmonized Tariff Schedule of the United 
States (HTSUS), will be entitled to duty-free entry under the CBERA 
if such liqueur or beverage is produced in the territory of Canada 
from rum, provided that the rum: (1) Is the growth, product, or manu- 
facture of a beneficiary country or of the U.S. Virgin Islands; (2) is 
imported directly into the territory of Canada from a beneficiary coun- 
try or from the U.S. Virgin Islands; and (3) accounts for at least 90 
percent by volume of the alcoholic content of the liqueur or spiritu- 
ous beverage. 

In order to implement the provision allowing for duty-free admis- 
sion for liqueurs and spirituous beverages produced in the territory 
of Canada from Caribbean rum, Customs is issuing an interim regu- 
lation (§ 10.199) which prescribes the certification and supporting docu- 
mentary requirements and recordkeeping responsibilities that must 
be observed in order to afford duty-free admission for those bever- 
ages that properly qualify for such treatment, and to otherwise en- 
sure compliance with the requirements of the statutory law. 

In this latter regard, the importer must be prepared to submit to 
the port director, if requested, documentary evidence that the liqueurs 
or rum beverages were imported into the U.S. directly from the ter- 
ritory of Canada. This evidence may include documents such as a bill 
of lading, invoice, air waybill, freight waybill, or cargo manifest. Like- 
wise, the port director may require that the importer submit docu- 
mentary evidence that the rum used in producing the liqueurs or 
spirituous beverages was imported directly into the territory of Canada 
from a beneficiary country or from the U.S. Virgin Islands. This evi- 
dence may include documents such as a Canadian customs entry, 
Canadian customs invoice, Canadian customs manifest, cargo mani- 
fest, bill of lading, landing certificate, airway bill, or freight waybill. 
In either case, any evidence of direct shipment, as described, may be 
subject to such verification as deemed necessary by the port director. 

In addition, the importer must be ready to present directly to the 
port director, if requested, a declaration prepared by the producer or 
manufacturer of the rum in the beneficiary country (or in the U.S. 
Virgin Islands, if applicable) that attests to the specific origin of the 
rum. Any records, including production records, supporting the dec- 
laration must likewise be available for submission to the port direc- 
tor, and the declaration and supporting records may be subject to any 
verification believed necessary by the port director. 

Moreover, the importer must be prepared to submit directly to the 
port director, if requested, a declaration prepared by the Canadian 
processor who produced the liqueur(s) or spirituous beverage(s) for 
which duty-free entry is claimed under section 213(a)(6) of the Carib- 
bean Basin Economic Recovery Act (19 U.S.C. 2703(a)(6)). The decla- 
ration must affirm, among other things, that the processor received 
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the rum from the exporter or owner in the CBI beneficiary country or 
the U.S. Virgin Islands, as applicable; and that the processor used the 
rum in producing the liqueurs or other spirituous beverages. Produc- 
tion records, for each lot of liqueur/beverage produced, must estab- 
lish the quantity of rum qualifying under 19 U.S.C. 2703(a)(6) that is 
used in producing the liqueur/beverage (non-qualifying rum may not 
be substituted for use in producing the liqueurs or beverages); the 
alcoholic content by volume of the finished liqueur/beverage; and the 
specific alcoholic content by volume of the processed liqueur/bever- 
age that is attributable to the qualifying rum. 

The importer must be prepared to submit to the port director, if 
requested, the declaration and/or the underlying documentation, in- 
cluding any supporting documents and records, necessary for the 
preparation of the declaration, for a period of 5 years from the date of 
entry of the related liqueurs or spirituous beverages, as provided in 
§163.4(a), Customs Regulations (19 CFR 163.4(a)). Ifrequested dur- 
ing this time, the importer must submit to the port director the dec- 
laration and/or any underlying documentation within 60 calendar days 
of the date of the request or any additional period as the port director 
may allow for good cause shown. The declaration and related docu- 
mentation may be subject to such verification as the port director 
deems necessary. 

Also, the foregoing time periods apply to the retention and submis- 
sion of documentary evidence concerning the origin of the rum, its 
direct shipment into the territory of Canada and the direct shipment 
of the corresponding finished liqueurs and spirituous beverages from 
Canada into the United States. 

Furthermore, the importer must establish and implement a sys- 
tem of internal controls which demonstrate that reasonable care was 
exercised in the claim for duty-free treatment under the CBI. These 
controls should include tests to assure the accuracy and availability 
of records that evidence: the origin of the rum; the direct shipment 
of the rum from a beneficiary country or from the U.S. Virgin Islands 
to Canada; the alcohol content of the finished liqueur/beverage im- 
ported from Canada; and the direct shipment of the finished liqueur/ 
beverage from Canada to the United States. 


COMMENTS 


Before adopting this interim regulation as a final rule, consider- 
ation will be given to any written comments that are timely submit- 
ted to Customs. Customs specifically requests comments on the clar- 
ity of this interim rule and how it may be made easier to understand. 
Comments submitted will be available for public inspection in accor- 
dance with the Freedom of Information Act (5 U.S.C. 552), §1.4, Treasury 
Department Regulations (31 CFR 1.4), and § 103.11(b), Customs Regu- 
lations (19 CFR 103.11(b)), on regular business days between the hours 
of 9:00 a.m. and 4:30 p.m. at the Regulations Branch, U.S. Customs 
Service, 1300 Pennsylvania Avenue, NW., 3" Floor, Washington, D.C. 
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INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DATE REQUIREMENTS, 
THE REGULATORY FLEXIBILITY ACT, AND EXECUTIVE ORDER 12866 

Pursuant to the provisions of 5 U.S.C. 553(b)(B), Customs has de- 
termined that good cause exists for dispensing with prior public no- 
tice and comment procedures on these interim regulations. The in- 
terim regulations afford a preferential tariff benefit to the importing 
public; they reflect, and provide a necessary and reasonable means 
for enforcing, statutory requirements that are already in effect; and 
they closely parallel existing regulatory provisions that implement 
similar trade preference programs. Also, for these same reasons, there 
is no need for a delayed effective date under 5 U.S.C. 553(d). Because 
no notice of proposed rulemaking is required for interim regulations, 
the provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.) 
do not apply. Nor does this document meet the criteria for a “signifi- 
cant regulatory action” as specified in E.O. 12866. 


PAPERWORK REDUCTION ACT 

The collection of information involved in this interim rule has al- 
ready been approved by the Office of Management and Budget (OMB) 
in accordance with the Paperwork Reduction Act of 1995 (44 U.S.C. 
3507) and assigned OMB Control Number 1515-0194 (Documentation 
requirements for articles entered under various special tariff treat- 
ment provisions). This collection includes a claim for duty-free entry 
of eligible articles under the Caribbean Basin Initiative. This rule 
does not present any substantive changes to the existing approved 
information collection. An agency may not conduct or sponsor, and a 
person is not required to respond to, a collection of information un- 
less the collection of information displays a valid control number as- 
signed by OMB. 

Part 178, Customs Regulations (19 CFR part 178), containing the 
list of approved information collections, is revised to make reference 
to new § 10.199. 


LIST OF SUBJECTS 
19 CFR Part 10 


Customs duties and inspection, Exports, Foreign relations, Imports, 
International traffic, Preference programs, Reporting and 
recordkeeping requirements, Shipments, Trade agreements (Carib- 
bean Basin Initiative, Generalized System of Preferences, U.S.-Canada 
Free Trade Agreement, etc.). 


19 CFR Part 163 
Administrative practice and procedure, Customs duties and inspec- 
tion, Imports, Reporting and recordkeeping requirements. 


19 CFR Part 178 


Administrative practice and procedure, Collections of information, 
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Imports, Paperwork requirements, Reporting and recordkeeping re- 
quirements. 


AMENDMENTS TO THE REGULATIONS 


Accordingly, parts 10, 163 and 178, Customs Regulations (19 CFR 
parts 10, 163 and 178), are amended as set forth below. 


PART 10—ARTICLES CONDITIONALLY FREE, 
SUBJECT TO A REDUCED RATE, ETC. 


1. The general authority for part 10 is revised to read as follows, 
and the specific sectional authority for part 10 is amended by remov- 
ing the sectiona! authority citation, “sections 10.191 through 10.198b 
also issued under 19 U.S.C. 2701 et seqg.”, and by adding a new sec- 
tional authority citation in its place to read as follows: 

Authority: 19 U.S.C. 66, 1202 (General Note 22, Harmonized Tariff 
Schedule of the United States (HTSUS)), 1321, 1481, 1484, 1498, 1508, 
1623, 1624, 3314. 


Sections 10.191 through 10.199 also issued under 19 U.S.C. 2701 et seq.; 


2. In § 10.191: 

a. Paragraph (b)(1) is amended by removing the reference “§ 10.198b” 
and by adding, in its place, the reference “§ 10.199"; 

b. Paragraph (b)(3) is amended by removing the reference “§ 10.198a” 
and by adding, in its place, the reference “§ 10.199"; and 

c. Paragraph (b)(4) is amended by removing the reference “$10.198b” 
and by adding, in its place, the reference “§ 10.199". 

3. Part 10 is amended by adding a new § 10.199 under the heading 
entitled “CARIBBEAN BASIN INITIATIVE?” to read as follows: 


§ 10. 199 Duty-free entry for certain beverages produced in 
Canada from Caribbean rum. 

(a) General. A liqueur or other spirituous beverage that is imported 
directly from the territory of Canada and that is classifiable under 
subheading 2208.40 or 2208.90, Harmonized Tariff Schedule of the 
United States (HTSUS), will be entitled, upon entry or withdrawal 
from warehouse for consumption, to duty-free treatment under sec- 
tion 213(a)(6) of the Caribbean Basin Economic Recovery Act (19 U.S.C. 
2703(a)(6)), also known as the Caribbean Basin Initiative (CBI), ifthe 
liqueur or spirituous beverage has been produced in the territory of 
Canada from rum, provided that the rum: 

(1) Is the growth, product, or manufacture either of a benefi- 
ciary country or of the U.S. Virgin Islands; 
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(2) Was imported directly into the territory of Canada from a 
beneficiary country or from the U.S. Virgin Islands; and 

(3) Accounts for at least 90 percent of the alcoholic content by 
volume of the liqueur or spirituous beverage. 

(b) Claim for exemption from duty under CBI. A claim for an exemp- 
tion from duty for a liqueur or spirituous beverage under section 
213(a)(6) of the Caribbean Basin Economic Recovery Act (19 U.S.C. 
2703(a)(6)) may be made by entering such liqueur or beverage under 
subheading 9817.22.05, HTSUS, on the entry summary document or 
its electronic equivalent. In order to claim the exemption, the im- 
porter must have the records described in paragraphs (d), (e), (f) and 
(g) of this section so that, upon Customs request, the importer can 
establish that: 

(1) The rum used to produce the liqueur/beverage is the 
growth, product or manufacture either of a beneficiary country or of 
the U.S. Virgin Islands; 

(2) The rum was shipped directly from a beneficiary country 
or from the U.S. Virgin Islands to Canada; 

(3) The liqueur/beverage was produced in Canada; 

(4) The rum accounts for at least 90% of the alcohol content of 
the liqueur/beverage; and 

(5) The liqueur/beverage was shipped directly from Canada to 
the United States. 

(c) Imported directly. For liqueur or other spirituous beverage im- 
ported from Canada to qualify for duty-free entry under the CBI, the 
liqueur or spirituous beverage must be imported directly into the 
customs territory of the United States from Canada; and the rum 
used in its production must have been imported directly into the ter- 
ritory of Canada either from a beneficiary country or from the U.S. 
Virgin Islands. 

(1) “Imported directly” into the customs territory of the United 
States from Canada means : 

(i) Direct shipment from the territory of Canada to 
the U.S. without passing through the territory of any other country; or 
(ii) If the shipment is from the territory of Canada to 
the U.S. through the territory of any other country, the liqueurs and 
spirituous beverages do not enter into the commerce of any other 
country while en route to the U.S.; or 
(111) If the shipment is from the territory of Canada to 
the U.S. through the territory of another country, and the invoices 
and other documents do not show the U.S. as the final destination, 
the liqueurs and spirituous beverages in the shipment are imported 
directly only if they: 
(A) Remained under the control of the cus- 
toms authority of the intermediate country; 
(B) Did not enter into the commerce of the 
intermediate country except for the purpose of sale other than at 
retail, and the port director is satisfied that the importation results 





8 CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 8, FEBRUARY 21, 2001 


from the original commercial transaction between the importer and 
the producer or the latter’s sales agent; and 

(C) Were not subjected to operations other 
than loading and unloading, and other activities necessary to pre- 
serve the products in good condition. 

(2) “Imported directly” from a beneficiary country or from the 
U.S. Virgin Islands into the territory of Canada means: 

(i) Direct shipment from a beneficiary country or from 
the U.S. Virgin Islands into the territory of Canada without passing 
through the territory of any non-beneficiary country; or 

(ii) If the shipment is from a beneficiary country or 
from the U.S. Virgin Islands into the territory of Canada through the 
territory of any non-beneficiary country, the rum does not enter into 
the commerce of any non-beneficiary country while en route to Canada; or 

(111) If the shipment is from a beneficiary country or 
from the U.S. Virgin Islands into the territory of Canada through the 
territory of any non-beneficiary country, the rum in the shipment is 
imported directly into the territory of Canada only if it: 

(A) Remained under the control of the cus- 
toms authority of the intermediate country; 

(B) Did not enter into the commerce of the 
intermediate country except for the purpose of sale other than at 
retail; and 

(C) Was not subjected to operations in the in- 
termediate country other than loading and unloading, and other ac- 
tivities necessary to preserve the product in good condition. 

(d) Evidence of direct shipment. 

(1) Liqueurs or spirituous beverages imported from Canada. 
The importer must be prepared to provide to the port director, if 
requested, documentary evidence that the liqueurs or spirituous bev- 
erages were imported directly from the territory of Canada, as de- 
scribed in paragraph (c)(1) of this section. This evidence may include 
documents such as a bill of lading, invoice, air waybill, freight way- 
bill, or cargo manifest. Any evidence of the direct shipment of these 
liqueurs or spirituous beverages from Canada into the U.S. may be 
subject to such verification as deemed necessary by the port director. 

(2) Rum imported into Canada from beneficiary country or 
U.S. Virgin Islands.. The importer must be prepared to provide to the 
port director, if requested, evidence that the rum used in producing 
the liqueurs or spirituous beverages was imported directly into the 
territory of Canada from a beneficiary country or from the U.S. Vir- 
gin Islands, as described in paragraph (c)(2) of this section. This 
evidence may include documents such as a Canadian customs entry, 
Canadian customs invoice, Canadian customs manifest, cargo mani- 
fest, bill of lading, landing certificate, airway bill, or freight waybill. 
Any evidence of the direct shipment of the rum from a beneficiary 
country or from the U.S. Virgin Islands into the territory of Canada 
for use there in producing the liqueurs or other spirituous beverages 
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may be subject to such verification as deemed necessary by the port 
director. 
(e) Origin of rum used in production of liqueur or spirituous beverage. 

(1) Origin criteria. In order for a liqueur or spirituous bever- 
age covered by this section to be entitled to duty-free entry under the 
CBI, the rum used in producing the liqueur or spirituous beverage in 
the territory of Canada must be wholly the growth, product, or manu- 
facture either of a beneficiary country under the CBI or of the U.S. 
Virgin Islands, or must constitute a new or different article of com- 
merce that was produced or manufactured in a beneficiary country or 
in the U.S. Virgin Islands. Such rum will not be considered to have 
been grown, produced, or manufactured in a beneficiary country or in 
the U.S. Virgin Islands by virtue of having merely undergone blend- 
ing, combining or packaging operations, or mere dilution with water 
or mere dilution with another substance that does not materially 
alter the characteristics of the product. 

(2) Evidence of origin of rum. (i) Declaration. The importer 
must be prepared to submit directly to the port director, if requested, 
a declaration prepared and signed by the person who produced or 
manufactured the rum, affirming that the rum is the growth, product 
or manufacture of a beneficiary country or of the U.S. Virgin Islands. 
While no particular form is prescribed for the declaration, it must 
include all pertinent information concerning the processing opera- 
tions by which the rum was produced or manufactured, the address of 
the producer or manufacturer, the title of the party signing the decla- 
ration, and the date it is signed. 

(ii) Records supporting declaration. The supporting 
records, including those production records, that are necessary for 
the preparation of the declaration must also be available for submis- 
sion to the port director if requested. The declaration and any sup- 
porting evidence as to the origin of the rum may be subject to such 
verification as deemed necessary by the port director. 

(f) Canadian processor declaration; supporting documentation. 

(1) Canadian processor declaration. The importer must be 
prepared to submit directly to the port director, if requested, a decla- 
ration prepared by the person who produced the liqueur(s) and/or the 
spirituous beverage(s) in Canada, setting forth all pertinent informa- 
tion concerning the production of the liqueurs/beverages. The decla- 
ration will be in substantially the following form: 
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I,__—__—s declare that the liqueurs and/or spirituous beverages here 
specified are the products that were produced by me (us), as described 
below, with the use of rum that was received by me (us); that the rum 
used in producing the liqueurs/beverages was received by me (us) on 
ssi (date), from = ———C (naa mee and address of owner or 
exporter in the beneficiary country or in the U.S. Virgin Islands, as 
applicable); and that such rum accounts for at least 90 percent of the 
alcoholic content by volume, as shown below, of each liqueur or spiri- 
tuous beverage so produced. 


Marks and numbers Description of products and Alcoholic content of products; 


of processing alcoholic content (%) 


attributable to rum 


* The production records must establish, for each lot of liqueur/bev- 
erage produced, the quantity of rum the growth, product or manufac- 
ture of a CBI beneficiary country or of the U.S. Virgin Islands under 
19 U.S.C. 2703(a)(6) that is used in producing the finished liqueur/ 
beverage; the alcoholic content by volume of the finished liqueur/ 
beverage; and the alcoholic content by volume of the finished liqueur/ 
beverage, expressed as a percentage, that is attributable to the quali- 
fying rum. Ifrum from two or more qualifying sources (e.g., rum the 
growth, product or manufacture of a CBI beneficiary country or of the 
U.S. Virgin Islands and other rum the growth, product or manufac- 
ture of another CBI country) are used in processing the liqueur/bev- 
erage, the alcoholic content requirement may be met by aggregating 
the alcoholic content of the finished liqueur/beverage that is attribut- 
able to rum from each of the qualifying sources used in processing 
the finished liqueur/beverage, as reflected in the production records. 


Date 
Address 
Signature 
Title 
(2) Availability of supporting documents. The information, in- 
cluding any supporting documents and records, necessary for the 


preparation of the declaration, as described in paragraph (f)(1) of this 
section, must be available for submission to the port director, if re- 
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quested. The declaration and any supporting evidence may be sub- 
ject to such verification as deemed necessary by the port director. 
The specific documentary evidence necessary to support the declara- 
tion consists of those documents and records which satisfactorily es- 
tablish: 

(i) The receipt of the rum by the Canadian processor, 
including the date of receipt and the name and address of the party 
from whom the rum was received (the owner or exporter in the ben- 
eficiary country or the U.S. Virgin Islands); and 

(ii) For each lot of liqueur/beverage produced and in- 
cluded in the declaration, the specific identification of the production 
lot(s) involved; the quantity of qualifying rum that is used in produc- 
ing the finished liqueur/beverage, including a description of the pro- 
cessing and of the finished products; the alcoholic content by volume 
of the finished liqueur/beverage; and the alcoholic content by volume 
of the finished liqueur/beverage, expressed as a percentage, that is 
attributable to the qualifying rum. 

(g) Importer system for review of necessary recordkeeping. The 
importer will establish and implement a system of internal controls 
which demonstrate that reasonable care was exercised in its claim 
for duty-free treatment under the CBI. These controls should include 
tests to assure the accuracy and availability of records that establish: 

(1) The origin of the rum; 

(2) The direct shipment of the rum from a beneficiary country 
or from the U.S. Virgin Islands to Canada; 

(3) The alcohol content of the finished liqueur/beverage im- 
ported from Canada; and 

(4) The direct shipment of the finished liqueur/beverage from 
Canada to the United States. 

(h) Submission of documents to Customs. The importer must be 
prepared to submit directly to the port director, if requested, those 
documents and/or supporting records as described in paragraphs (d), 
(e) and (f) of this section, for a period of 5 years from the date of entry 
of the related liqueurs and spirituous beverages under section 213(a)(6) 
of the Caribbean Basin Economic Recovery Act (19 U.S.C. 2703(a)(6)), 
as provided in § 163.4(a) of this chapter. If requested, the importer 
must submit such documents and/or supporting records to the port 
director within 60 calendar days of the date of the request or such 
additional period as the port director may allow for good cause shown. 


PART 163—RECORDKEEPING 
1. The authority citation for part 163 continues to read as follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1484, 1508, 1509, 1510, 1624. 
2. The Appendix to part 163 is amended by adding the following new 
listing under section IV in appropriate numerical order to read as 
follows: 
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APPENDIX TO ParT 163—INTERIM (A)(1)(A) List 


IV. 


§ 10.199 Documents, etc. required for duty-free entry of liqueurs 
and/or spirituous beverages produced in Canada from CBI 
rum, declaration of Canadian processor (plus supporting in- 
formation 


PART 178—APPROVAL OF 
INFORMATION COLLECTION REQUIREMENTS 
1. The authority citation for part 178 continues to read as follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 1624; 44 U.S.C. 3501 et seq. 
2. Section 178.2 is amended by adding the following in appropriate 
numerical sequence according to the section number under the col- 
umns indicated: 


§ 178.2 Listing of OMB control numbers. 


19CFR Description OMB 
Section Control No. 


Claim for duty-free entry of 
rum beverages from Canada 1515-0194 


{ 


under the Caribbean Basin Initiative 


RAYMOND W. KELLY, 
Commissioner of Customs. 


Approved: February 5, 2001. 


m 
T*y 


Timoruy E. Skup, 
Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, February 9, 2001 (66 FR 9643)| 
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19 CFR Part 191 
(T.D. 01-18) 
RIN 1515—-AC67 


MERCHANDISE PROCESSING FEE ELIGIBLE TO BE CLAIMED 
AS UNUSED MERCHANDISE DRAWBACK 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Interim rule; solicitation of comments. 


SUMMARY: This document amends the Customs Regulations on an 
interim basis to indicate that merchandise processing fees are eli- 
gible to be claimed as unused merchandise drawback. The change is 
made to reflect a recent court decision in which merchandise process- 
ing fees were found to be assessed under Federal law and imposed by 
reason of importation and therefore eligible to be claimed as unused 
merchandise drawback pursuant to 19 U.S.C. 1313). The amend- 
ment will require a drawback claimant to apportion the merchandise 
processing fee to that merchandise that provides the basis for drawback. 


DATES: This interim rule is effective February 9, 2001. Comments 
must be received on or before April 10, 2001. 


ADDRESS: Written comments (preferably in triplicate) may be sub- 
mitted to and inspected at the Regulations Branch, Office of Regula- 
tions and Rulings, U.S. Customs Service, 1300 Pennsylvania Avenue, 
N.W., 3 Floor, Washington, D.C. 20229. 


FURTHER INFORMATION CONTACT: William G. Rosoff, Chief, Duty 
and Refund Determinations Branch, Office of Regulations and Rul- 
ings, U.S. Customs Service, 1300 Pennsylvania Avenue, NW, Wash- 
ington, DC, 20029, Tel. (202) 927-2265. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 
Merchandise Processing Fees — 19 U.S.C. 58c(a)(9)(A) 

Merchandise processing fees are fees the Secretary of the Treasury 
charges and collects for the processing of merchandise that is for- 
mally entered or released into the United States. See 19 U.S.C. 
58c(a)(9)(A). A merchandise processing fee is assessed in an amount 
equal to 0.21 percent of the value of the imported merchandise, as 
determined under 19 U.S.C. 1401a. Merchandise processing fees are 
subject to two monetary limits: 

(1) A cap of $485 is imposed by 19 U.S.C. 58c(a)(9)(B)(i) for any re- 
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lease or entry, including weekly Free Trade Zone entries (see section 
410 of the Trade and Development Act of 2000, Pub. L. 106—200, 114 
Stat. 251, enacted on May 18, 2000), for which the value of merchan- 
dise subject to the fee exceeds $230,952.38 ($485 + .0021 = $230,952.38), and; 

(2) For certain monthly entries, as prescribed by Pub. L. 101-382, 
section 111(f), as amended, and implemented by § 24.23(d) of the Cus- 
toms Regulations (19 CFR 24.23(d)), the merchandise processing fee 
is limited to the lesser of the following: 

(i) A cap of $400 where the value of the merchandise subject to the 
fee exceeds $190,476.19 ($400 + .0021 = $190,476.19); or 

(ii) The amount determined by applying the ad valorem rate under par- 
agraph (b)(1)(i)(A) of § 24.23 to the total value of such daily importations. 


Drawback-19 U.S.C. 1313 


Section 313 of the Tariff Act of 1930, as amended, (19 U.S.C. 1313), 
concerns drawback and refunds. Drawback is a refund of certain du- 
ties, taxes and fees paid by the importer of record and granted to a 
drawback claimant under specific conditions. There are several types 
of drawback. Section 1313(j) concerns drawback for “unused merchan- 
dise,” and provides, pursuant to specific conditions set forth therein, 
that a refund of 99 percent of each duty, tax, or fee “imposed under 
Federal law because of [an article’s] importation” will be refunded as 
drawback. 


Merchandise Processing Fees Eligible to be Claimed as Unused Mer- 
chandise Drawback 

The issue of whether a merchandise processing fee is “imposed under 
Federal law because of [an article’s] importation,” and therefore eli- 
gible to be claimed as unused merchandise drawback pursuant to the 
terms of section 1313(j), was recently examined by the Court of Ap- 
peals for the Federal Circuit in Texport Oil v. United States, 185 Fd.3d 
1291 (Fed. Cir. 1999). In that case, the court held that as merchan- 
dise processing fees are “assessed under Federal law” (pursuant to 19 
U.S.C. 58c(a)(9)) and “explicitly linked to import activities,” they are 
imposed by reason of importation and therefore subject to unused 
merchandise drawback by application of the statute. 


Amendment to the Customs Regulations 


To implement the court’s interpretation of 19 U.S.C. 1313), it is 
necessary to amend the Customs Regulations to provide that mer- 
chandise processing fees are now subject to unused merchandise draw- 
back, and to add apportionment language. Apportionment language 
is necessary because in order for a drawback claimant to correctly 
calculate the amount of drawback due, the claimant must apportion 
the merchandise processing fee to that merchandise that provides 
the basis for unused merchandise drawback. 

In this document, Customs is amending the regulations to reflect 
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the holding in Texport and to provide examples of apportionment cal- 
culations. Amendments are made to §§ 191.2(u), 191.3, and 191 .51 of 
the Customs Regulations. Section 191.3 is amended to reflect that a 
merchandise processing fee is now subject to unused merchandise 
drawback. Section 191.51 is amended to reflect how a claimant is to 
calculate the portion of a merchandise processing fee that is eligible 
to be claimed as unused merchandise drawback. A conforming change 
is made to § 191.2(u). A more detailed explanation of the amend- 
ments is set forth below. 


19 CFR 191.3 

Section 191.3 of the Customs Regulations (19 CFR 191.3) identifies 
those duties and fees that are subject to, or ineligible for, drawback. 
Paragraph (a) of this section enumerates those duties that are sub- 
ject to drawback. Paragraph (b) sets forth those duties and fees that 
are deemed ineligible for drawback. In paragraph (b)(2), merchandise 
processing fees are specifically identified as ineligible for drawback. 

In view of the recent judicial interpretation of section 1313(j)(2) in 
which merchandise processing fees were deemed subject to unused 
merchandise drawback, §§ 191.3(a) and (b)(2) of the Customs Regula- 
tions are amended to reflect that determination. A new paragraph 
(a)(4) is added to provide that merchandise processing fees are eli- 
gible to be claimed as unused merchandise drawback. Paragraph (b)(2) 
is amended so as to provide that merchandise processing fees are 
ineligible for drawback except when unused merchandise drawback 
is claimed. 


19 CFR 191.51 


Section 191.51(b) of the Customs Regulations requires a drawback 
claimant to correctly calculate the amount of drawback due when 
completing a drawback entry. 

As stated above, the court’s interpretation of 19 U.S.C. 1313(j) requires 
that a drawback claimant apportion a merchandise processing fee to 
that merchandise that provides the basis for unused merchandise 
drawback in order to correctly calculate the amount of drawback due. 

In order for a drawback claimant to be able to ascertain what por- 
tion of a merchandise processing fee is eligible to be claimed as un- 
used merchandise drawback, a four-step apportionment calculation is 
necessary. First, as with any drawback claim where not all of the 
merchandise in a particular entry provides a basis for drawback, it is 
necessary for a claimant to calculate the value of each line item of 
entered merchandise subject to the fee, relative to the value of the 
entire entry subject to the fee. The resulting figure constitutes the 
“relative value ratio”. Second, the relative value ratio for each line 
item is multiplied by the amount of merchandise processing fee paid 
in connection with the entry. The resulting figures represent the 
amount of merchandise processing fee attributable to each line item. 
Third, the amount of merchandise processing fee attributable to each 
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line item that provides the basis for unused merchandise drawback is 
multiplied by 99 percent. The resulting figure represents that portion 
of the merchandise processing fee attributable to each line item that 
is eligible to be claimed as unused merchandise drawback, as per 
section 1313(j). Lastly, in order to calculate the amount of merchan- 
dise processing fee eligible for drawback per unit of merchandise, the 
amount of fee that is eligible to be claimed as unused merchandise 
drawback per line item is divided by the number of units covered by 
that line item. 

As § 191.51(b) requires that a drawback claimant correctly calcu- 
late the amount of drawback due, and a claim for unused merchan- 
dise drawback for a merchandise processing fee will necessarily in- 
volve an apportionment calculation, this provision is amended to re- 
flect that fact and to provide examples of the manner by which such 
apportionment calculations are to be made. 


19 CFR 191.2(u) 


Section 191.2(u) of the Customs Regulations (19 CFR 191.2(u)) sets 
forth the definition of the term “relative value” for purposes of part 191. 

A drawback claimant is required to calculate the “relative value 
ratio” when determining what portion of a merchandise processing 
fee is eligible for unused merchandise drawback. See the amended 
text of 191.51(b) of the Customs Regulations (19 CFR 191.51(b)), dis- 
cussed below. As the term “relative value ratio,” as used in § 191.51(b), 


as amended, does not share the same meaning as the term “relative 
value” as set forth in § 191.2(u), and the two terms are similar enough 
to potentially cause confusion, § 191.2(u) is amended so as to exclude 
applicability to § 191.51(b). 


COMMENTS 

Before adopting this interim regulation as a final rule, consider- 
ation will be given to any written comments timely submitted to Cus- 
toms, including comments on the clarity of this interim rule and how 
it may be made easier to understand. Comments submitted will be 
available for public inspection in accordance with the Freedom of In- 
formation Act (5 U.S.C. 552), §1.4 of the Treasury Department Regu- 
lations (31 CFR 1.4), and §103.11(b) of the Customs Regulations (19 
CFR 103.11(b)), on regular business days between the hours of 9 a.m. 
and 4:30 p.m. at the Regulations Branch, Office of Regulations and 
Rulings, U.S. Customs Service, 1300 Pennsylvania Avenue, N.W., 3" 
Floor, Washington, D.C. 


INAPPLICABILITY OF PRIOR PUBLIC NOTICE AND COMMENT PROCEDURES 
Pursuant to the provisions of 5 U.S.C. 553(b)(B), Customs has de- 
termined that prior public notice and comment procedures on this 
regulation are unnecessary and contrary to public interest. The regu- 
latory changes conform the Customs Regulations to reflect a recent 
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decision by the Court of Appeals for the Federal Circuit. In addition, 
the regulatory changes benefit the public by allowing merchandise 
processing fees to be claimed as unused merchandise drawback, and 
by providing specific information as to how a drawback claimant is to 
correctly calculate that portion of a merchandise processing fee that 
is eligible to be claimed as unused merchandise drawback. For these 
reasons, pursuant to the provisions of 5 U.S.C. 553(d)(1) and (3), Cus- 
toms finds that there is good cause for dispensing with a delayed 
effective date. 


EXECUTIVE ORDER 12866 
This document does not meet the criteria for a “significant regula- 
tory action” as specified in Executive Order 12866. 


REGULATORY FLEXIBILITY ACT 


Because no notice of proposed rulemaking is required for this rule, 
the provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.) 
do not apply. 


DRAFTING INFORMATION 


The principal author of this document was Suzanne Kingsbury, 
Regulations Branch, Office of Regulations and Rulings, U.S. Customs 
Service. However, personnel from other offices participated in its 
development. 


LIST OF SUBJECTS 
19 CFR Part 191 


Claims, Commerce, Customs duties and inspection, Drawback. 


AMENDMENT TO THE REGULATIONS 


For the reason stated above, part 191 of the Customs Regulations 
(19 CFR part 191), is amended as set forth below. 


PART 191—DRAWBACK 
1. The general authority citation for part 191 continues to read as 
follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202 (General Note 20, Har- 
monized Tariff Schedule of the United States), 1313, 1624. 


2. Section 191.2(u) is amended by adding the words, “except for 
purposes of § 191.51(b),” after the word “means” in the first sentence. 

3. Section 191.3 is amended: 

a. In paragraph (a) by adding the words “and fees” after the word 
“Duties”; 
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b. At the end of paragraph (a)(1)(1i), by adding the word “and” after 
the semi-colon; 

c. At the end of paragraph (a)(2), by removing the word “and,”; 

d. At the end of paragraph (a)(3), by removing the period and adding 
in its place “; and”; 

e. By adding a new paragraph (a)(4); and 

f. By revising paragraph (b)(2). 

Sections 191.3(a)(4) and (b)(2) read as follows: 


§ 191.3 Duties and fees subject or not subject to drawback. 


(a) 


(4) Merchandise processing fees (see § 24.23 of this chapter) 
for unused merchandise drawback pursuant to 19 U.S.C. 1313). 


(b) 


(2) Merchandise processing fees (see § 24.23 of this chapter), 
except where unused merchandise drawback is claimed; and 


4. Section 191.51(b) is amended by redesignating the existing 
text as paragraph (b)(1) and giving it a subheading, and adding a new 
paragraph (b)(2) to read as follows: 


§ 191.51 Completion of drawback claims. 


(b) Drawback due. — (1) Claimant required to calculate drawback. 


(2) Merchandise processing fee apportionment calculation. 
Where a drawback claimant seeks unused merchandise drawback 
pursuant to 19 U.S.C. 1313(j) for a merchandise processing fee paid 
pursuant to 19 U.S.C. 58c(a)(9)(A), the claimant is required to cor- 
rectly apportion the fee to that merchandise that provides the basis 
for drawback when calculating the amount of drawback requested on 
the drawback entry. This is determined as follows: 

(i) Relative value ratio for each line item. The value of each 
line item of entered merchandise subject to a merchandise processing 
fee is calculated (to four decimal places) by dividing the value of the 
line item subject to the fee by the total value of entered merchandise 
subject to the fee. The resulting value forms the relative value ratio. 
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(ii) Merchandise processing fee apportioned to each line item. 
To apportion the merchandise processing fee to each line item, the 
relative value ratio for each line item is multiplied by the merchan- 
dise processing fee paid. 

(111) Amount of merchandise processing fee eligible for draw- 
back per line item. The amount of merchandise processing fee appor- 
tioned to each line item is multiplied by 99 percent to calculate that 
portion of the fee attributable to each line item that is eligible for 
drawback. 

(iv) Amount of merchandise processing fee eligible for draw- 
back per unit of merchandise. To calculate the amount of a merchan- 
dise processing fee eligible for drawback per unit of merchandise, the 
line item amount that is eligible for drawback is divided by the num- 
ber of units covered by that line item (to two decimal places). 


Example 1 


+ 


Line item 1 — 5,000 articles valued at $10 each total $50,000 
Line item 2 — 6,000 articles valued at $15 each total $90,000 


Line item 3 — 10,000 articles valued at $20 each total $200,000 


Total units = 21,000 
Total value = $340,000 
Merchandise processing fee = $485 (for purposes of this example, the 
fee cap of $485, as per 19 U.S.C. 58c(a)(9)(B)(i), is applicable) 


Line item relative value ratios. The relative value ratio for line item 
1 is calculated by dividing the value of that line item by the total 
value ($50,000 + 340,000 = .1470). The relative value ratio for line 
item 2 is .2647. The relative value ratio for line item 3 is .5882. 


Merchandise processing fee apportioned to each line item. The amount 
of fee attributable to each line item is calculated by multiplying $485 
by the applicable relative value ratio. The amount of the $485 fee 
attributable to line item 1 is $71.295 (.1470 x $485 = $71.295). The 
amount of the fee attributable to line item 2 is $128.3795 (.2647 x 
$485 = $128.3795). The amount of the fee attributable to line item 3 
is $285.277 (.5882 x $485 = $285.277). 


Amount of merchandise processing fee eligible for drawback per line 
item. The amourt of merchandise processing fee eligible for draw- 
back for line item 1 is $70.5821 (.99 x $71.295). The amount of fee 
eligible for drawback for line item 2 is $127.0957 (.99 x $128.3795). 
The amount of fee eligible for drawback for line item 3 is $282.4242 
(.99 x $285.277). 
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Amount of merchandise processing fee eligible for drawback per unit 
of merchandise. The amount of merchandise processing fee eligible 
for drawback per unit of merchandise is calculated by dividing the 
amount of fee eligible for drawback for the line item by the number of 
units in the line item. For line item 1, the amount of merchandise 
processing fee eligible for drawback per unit is $.0141 ($70.5821 + 
5,000 = $.0141). If 1,000 widgets form the basis of a claim for draw- 
back under 19 U.S.C. 1313(j), the total amount of drawback attribut- 
able to the merchandise processing fee is $14.10 (1,000 x .0141 = $14.10). 
For line item 2, the amount of fee eligible for drawback per unit is 
$.0212 ($127.0957 + 6,000 = $.0212). For line item 3, the amount of 
fee eligible for drawback per unit is $.0282 ($282.4242 + 10,000 = 
$.0282). 


This example illustrates the treatment of dutiable merchandise that 
is exempt from the merchandise processing fee and duty-free mer- 
chandise that is subject to the merchandise processing fee. 


Line item 1— 700 meters of printed cloth valued at $10 per meter 
(total value $70,000) that is exempt from the 
merchandise processing fee under 19 U.S.C. 
58e(b)(8)Gi)(B)(iii) 


Line item 2 — 15,000 articles valued at $100 each (total value 
$1,500,000) 


Line item 3 — 10,000 duty-free articles valued at $50 each (total value 
$500,000) 


The relative value ratios are calculated using line items 2 and 3 only, 
as there is no merchandise processing fee imposed by reason of im- 
portation on line item 1. 


Line item 2 — 1,5000,000 + 2,000,000 = .75 (line items 2 and 3 form 
the total value of the merchandise subject to the 
merchandise processing fee). 


Line item 3 — 500,000 + 2,000,000 = .25 


If the total merchandise processing fee paid was $485, the amount of 
the fee attributable to line item 2 is $363.75 (.75 x $485 = $363.75). 
The amount of the fee attributable to line item 3 is $121.25 (.25 x 
$485 = $121.25). 


The amount of drawback on the merchandise processing fee attribut- 
able to each unit of line item 2 is $.0243 ($363.75 + 15,000 = $.02430). 
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The amount of drawback on the merchandise processing fee attribut- 
able to each unit of line item 3 is $.0121 ($121.25 + 10,000 = $.0121). 


If 1,000 units of line item 2 were exported, the drawback attributable 
to the merchandise processing fee is $24.23 ($.02423 x 1,000 = $24.23). 


RAYMOND W. KELLY, 


Commissioner of Customs. 
Approved: November 9, 2000. 


JOHN P. Simpson, 
Deputy Assistant Secretary of the Treasury. 


Published in the Federal Register, February 9, 2001 (66 FR 9647 





U.S. Customs Service 


General Notices 
19 CFR Part 24 
RIN 1515-AB38 
FEES ASSESSED FOR DEFAULTED PAYMENTS 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule; withdrawal. 


SUMMARY: This document withdraws the proposed amendment to 
the Customs Regulations which would have allowed the assessment 
of a $30 defaulted payment fee for any check or other monetary in- 
strument that was presented for duties, taxes or other charges, and 
returned unpaid by a financial institution, in connection with any 
commercial importation or other transaction secured by a Customs 
bond. Customs has concluded that the fee should not be assessed in 
cases where the transaction is already backed by a Customs bond and 
liquidated damages may properly be assessed under the bond for a 
defaulted payment. Customs authority to assess the $30 fee thus 
remains limited to defaulted payments on noncommercial importa- 
tions and other transactions that are not supported by a bond. 


DATE: This withdrawal is effective on February 9, 2001. 


FOR FURTHER INFORMATION CONTACT: David Baker, Office of 
Finance, (202-927-0205). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Under § 24.1(e) of the Customs Regulations (19 CFR 24.1(e)), Cus- 
toms may charge a $30 fee for each check that is returned by a finan- 
cial institution unpaid, if that check was presented to Customs either 
for payment of duties, taxes or other charges incurred on noncom- 
mercial importations for which a formal entry was not required or for 
payment in connection with any other transaction not backed by a 
Customs bond. 

By a document published in the Federal Register (59 FR 13664) 


22 
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on March 23, 1994, Customs proposed to amend § 24.1(e) to also pro- 
vide for a $30 defaulted payment fee in those cases where the trans- 
action was secured by a bond, in order to recoup the administrative 
costs incurred for processing returned checks and other defaulted 
payments in these situations as well. 


WITHDRAWAL OF PROPOSAL 

Three comments were received from the public in response to the 
proposed rule. All opposed the amendment of § 24.1(e) to provide for a 
$30 fee in cases of defaulted payments of duties, taxes or other charges 
to Customs incurred in connection with commercial importations or 
other transactions that were supported by a bond. After careful con- 
sideration of these comments, and further review of the matter, Cus- 
toms has determined not to proceed with the notice of proposed 
rulemaking to this effect that was published in the Federal Register 
(59 FR 13664) on March 23, 1994. Customs has concluded at this time 
that an additional fee should not be assessed in cases where a com- 
mercial importation or other Customs transaction is secured by a 
bond under which liquidated damages may properly be assessed for a 
defaulted payment of duties, taxes or other applicable charges. Cus- 
toms authority to assess the $30 fee thus remains limited to defaulted 
payments on noncommercial importations and other transactions that 
are not supported by a bond. 


RAYMOND W. KELLY, 


Commissioner of Customs. 


Approved: November 9, 2000. 


JOHN P. Simpson, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, February 9, 2001 (66 FR 9681)] 


EFFECT OF DELAYED DISTRIBUTION OF RECENT CUSTOMS 
BULLETINS ON NOTICES ISSUED PURSUANT TO 19 U.S.C. 
1625(c) PUBLISHED DURING PERIOD OF DELAYED DISTRIBUTION 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: General notice. 


SUMMARY: This document describes a recent problem in the distri- 
bution of Customs BULLETINS and announces how Customs will treat 
notices that were published in the Customs BULLETIN pursuant to sec- 
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tion 625(c) of the Tariff Act of 1930, as amended (19 U.S.C. 1625(c)) 
during the time of delayed distribution. The document provides that 
Customs will extend the comment period for all proposed interpre- 
tive rulings and decisions which were published during the time frame. 
Final revocation notices published during the same time frame, with 
three exceptions discussed in the document, are still effective on the 
date originally published. 


FOR FURTHER INFORMATION CONTACT: John Durant, Director, 
Commercial Rulings Division (202) 927-1964. 


DATES: Comments must be received on or before March 23, 2001, for 
all proposed revocations and modifications of tariff classification rul- 
ings and proposed revocations of treatment published in the Customs 
BULLETIN between November 29, 2000, and January 24, 2001. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 
Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 

amended by section 623 of Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), Customs publishes in the Customs BULLETIN 
proposed interpretive rulings or decisions which would: 

(1) Modify (other than to correct a clerical error) or revoke a prior 

interpretive ruling or decision which has been in effect for at 

least 60 days; or 

(2) Have the effect of modifying the treatment previously accorded 

by Customs to substantially identical transactions. 
Customs gives interested parties an opportunity to submit, during a 
30 day period after publication, comments on the correctness of the 
proposed ruling or decision. After consideration of any comments 
received, Customs publishes a final ruling or decision in the Customs 
BULLETIN within 30 days after the closing of the comment period. The 
final ruling or decision becomes effective 60 days after the date of its 
publication. 


RECENT PROBLEM WITH DISTRIBUTION OF CUSTOMS BULLETINS 

The Customs BULLETIN is issued weekly and then distributed by the 
Government Printing Office. It has come to Customs attention that 
there has been a distribution problem regarding issues of the Cus- 
TOMS BULLETIN from November 29, 2000, through January 24, 2001. 
Customs recently learned that those issues were not timely distrib- 
uted to non-government subscription holders. Customs understands 
that at this time the distribution of Customs BULLETINS is back on 
schedule and that non-government subscribers have received all the 
back issues. 

Because of the delayed distribution between November 29, 2000, 
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and January 24, 2001, Customs recognizes that interested parties 
may not have had sufficient time to comment on proposed modifica- 
tions or revocations published pursuant to 19 U.S.C. 1625(c) within 
this delayed distribution time period. Customs believes that all inter- 
ested parties should not be precluded from commenting on these pro- 
posals they did not see because of this distribution problem. Accord- 
ingly, Customs is reopening the comment period for an additional 30 
days for all proposed modifications and revocations that were pub- 
lished in this time period. Interested parties have until March 23, 
2001, to submit comments on the following proposals (identified by 
subject matter and the date of the Customs BULLETIN in which the 
proposal appeared) that were published during the delayed distribu- 


tion period: 


Proposed Revocations/Modifications 


Tariff Classification of Stuffed Sheepskin Cushions 


and Pillows 

Tariff Classification of Power Washers 

Tariff Classification of Automatic Alarm System 
for Motor Vehicles 


Tariff Classification of Vegetable Peelers 


Tariff Classification of Handbag Made of Sheeting 


of Plastic And Leather 

Tariff Classification of Electrical Light and 

Light Sculpture Articles 

Tariff Classification of Laminated Flooring 
Tariff Classification of a Garment Similar to 

a Windbreaker 

Tariff Classification of Evaporative Air Coolers 
Tariff Classification of Flavored Syrups 

Tariff Classification of Effervescent Bath Salts 
Tariff Classification of Butterfat Mixtures 

Tariff Classification of a “Santa/Snowman” Light 
Tester 

Tariff Classification of Boy’s Knit Garment 
Tariff Classification of Certain Picture Frames 
With Christmas Motifs 

NAFTA Eligibility of “Backflex Cover & Belt Clip 
Tariff Classification of Hammer Wedges and 
Axe Wedges 

Tariff Classification of Steel Strainers 


Tariff Classification of Textile Book Covers 


(C.B Pub.) 


(11/29/2000) 
(11/29/2000) 


(11/29/2000) 
(12/6/2000) 


(12/6/2000) 


(12/13/2000) 
(12/20/2000) 


(12/20/2000) 
(12/20/2000) 
(12/27/2000) 
(1/3/2001) 
(1/3/2001) 


(1/3/2001) 
(1/3/2001) 
(1/10/2001) 
(1/17/2001) 


(1/17/2001) 
(1/24/2001) 
(1/24/2001) 
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FINAL REVOCATIONS 
With three exceptions, final modification/revocation documents that 
were published in the Customs BULLETIN during the delayed distribu- 
tion period will remain effective as of the effective dates that were set 
forth in the documents published in the Customs BULLETIN. Customs 
believes this is fair because, with the exception of the three final 
modifications/revocations set forth below, the original proposed no- 
tices leading to the final notices did not fall within the delayed distri- 
bution period. Accordingly, interested members of the public had the 
opportunity to submit comments on the proposals. Additionally, ac- 
tual notice went to the affected parties regarding the final modifica- 
tions/revocations. Customs notes, however, that even though these 
final revocations are effective on the date originally published, Cus- 
toms will consider applications from any person who claims to be 
adversely affected regarding treatment of their merchandise by not 
receiving notice of the final revocation timely. These applications will 
be considered on a case-by-case basis. 
The three exceptions are the final revocations concerning: 

Tariff Classification of Power Washers (published on 1/24/2001); 

Tariff Classification of Automatic Alarm System for Motor Vehicles 

(published on 1/24/2001); and 

Tariff Classification of Vegetable Peelers (published on 1/24/2001). 
These three final revocations are deemed void because the distribu- 
tion problem precluded any consideration of comments. The com- 


ment period is open an additional 30 days from the date of publication 
of this notice for these decisions because the proposals on these rul- 
ings were issued during the delayed distribution period. 


CONCLUSION 

Customs regrets any inconvenience that was caused by the distri- 
bution delay and does not want any parties to suffer consequences 
because of lack of notice. We note that Customs currently publishes 
on its website copies of all documents issued pursuant to 19 U.S.C. 
1625 and parties can refer to this in the future if Customs BULLETINS 
are not delivered timely. We also note that this notice does not set 
any precedent relating to interested parties that do not receive a 
particular copy of the Customs BULLETIN when there is not a private 
sector-wide distribution problem. 


Dated: Feburary 8, 2001. 
Stuart P. SEIDEL, 


Assistant Commissioner, 


Office of Regulations and Rulings. 





U.S. Customs Service 


February 7, 2001 


Department of the Treasury 
Office of the Commissioner of Customs 
Washington, D.C. 


The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of 
sufficient interest to the public and U.S. Customs field offices to 
merit publication in the Customs BULLETIN. 


Stuart P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 





U.S. Customs Service 


General Notices 


PROPOSED REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO CLASSIFICATION OF MILK CHOCOLATE 
SPRINKLES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of ruling letter and treat- 
ment relating to the classification of milk chocolate sprinkles. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs intends to revoke a ruling letter pertaining to 
the tariff classification of milk chocolate sprinkles and any treatment 
previously accorded by the Customs Service to substantially identical 
transactions. Comments are invited on the correctness of the intended 
action. 


DATE: Comments must be received on or before March 23, 2001. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: General Classification Branch, 1300 Pennsylvania Avenue. 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Peter T. Lynch, Gen- 
eral Classification Branch, 202-927-1396. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. Title 
VI amended many sections of the Tariff Act of 1930, as amended, and 
related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
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are premised on the idea that in order to maximize voluntary compli- 
ance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In 
addition, both the trade and Customs share responsibility in carrying 
out import requirements. For example, under section 484 of the Tar- 
iff Act of 1930, as amended, (19 U.S.C. §1484) the importer of record 
is responsible for using reasonable care to enter, classify and value 
imported merchandise, and provide any other information necessary 
to enable Customs to properly assess duties, collect accurate statis- 
tics and determine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), 
as amended by section 623 of Title VI, this notice advises interested 
parties that Customs intends to revoke a ruling letter pertaining to 
the tariff classification of milk chocolate sprinkles. Although in this 
notice Customs is specifically referring to one ruling, New York Rul- 
ing Letter (NY) A81841, this notice covers any rulings on this mer- 
chandise which may exist but have not been specifically identified. 
Customs has undertaken reasonable efforts to search existing data 
bases for rulings in addition to the one identified. No further rulings 
have been found. This notice will cover any rulings on this merchan- 
dise which may exist but have not been specifically identified. Any 
party who has received an interpretive ruling or decision (i.e., ruling 
letter, internal advice memorandum or decision or protest review 
decision) on the merchandise subject to this notice, should advise the 
Customs Service during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by the Customs Service to 
substantially identical transactions. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued to 
a third party, Customs personnel applying a ruling of a third party to 
importations of the same or similar merchandise, or the importer’s 
or Customs previous interpretation of the Harmonized Tariff Sched- 
ule of the United States (HTSUS). Any person involved in substan- 
tially identical transactions should advise Customs during this notice 
period. An importer’s failure to advise the Customs Service of sub- 
stantially identical transactions or of a specific ruling not identified in 
this notice, may raise issues of reasonable care on the part of the 
importer or their agents for importations of merchandise subsequent 
to this notice. 

In NY A81841, dated April 2, 1996, the classification of a product 
commonly referred to as milk chocolate sprinkles was determined to 
be in subheading 1806.90.9090, HTSUS, which provides for chocolate 
and other food preparations containing cocoa; other: other: other: 
other. This ruling letter is set forth in “Attachment A” to this docu- 
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ment. Since the issuance of that ruling, Customs has had a chance to 
review the classification of this merchandise and has determined that 
the classification is in error. 

It is now Customs position that the milk chocolate sprinkles fall 
within the meaning of “capable of being processed or mixed with other 
ingredients.” and are classified in subheading 1806.90.0500, HTSUS, 
which provides for chocolate and other food preparations containing 
cocoa: other: other: other: other: Dairy products described in addi- 
tional U.S. note 1 to chapter 4 ... described in additional U.S. note 10 
to chapter 4 and entered pursuant to its provisions. If the quantita- 
tive limits of additional U.S. note 10 to chapter 4 have been reached, 
the articles will be classified in subheading 1806.90.0800, HTSUS. In 
addition, articles classified in subheading 1806.90.0800, HTSUS, are 
subject to additional duties based on their value, as described in sub- 
headings 9904.04.59 to 9904.04.66, HTSUS. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke NY 
A81841, and any other ruling not specifically identified to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed Headquarters Ruling Letter (HQ) 963271 (see “At- 
tachment B” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by the Customs Service to substantially identical transactions. 
Before taking this action, consideration will be given to any written 
comments timely received. 


Dated: January 28, 2001. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


April 2, 1996 
CLA-2-18:RR:NC:FC:232 A81841 
Category: Classification 
Tariff No. 1806.90.9090 


Mr. RicHARD CALLEBAUT 
125 Larkspur Street 
Suite 214 

San Rafael, CA. 94901 


Re: The tariff classification of Milk Chocolate Sprinkles from Belgium. 
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Dear Mr. CALLEBOUT: 

In your letter dated March 12, 1996, you requested a tariff classification ruling. 

You submitted descriptive literature with your request. The product in question 
is milk chocolate sprinkles with no added sugar, your product reference code 
MAL-CHK-M. It is said to consist of 50.5 percent maltitol, 16.1 percent cocoa 
butter, 15 percent full cream milk powder, 13.4 percent cocoa mass, 5 percent 
skimmed milk powder, and traces of vanilla. The product will be imported in 1 
kilogram or 5 kilogram bags, packed in 20 k boxes. The sprinkles will be used as 
chocolate decorations. 

The applicable subheading for the milk chocolate sprinkles will be 1806.90.9090, 
Harmonized Tariff Schedule of the United States (HTS), which provides for Choco- 
late and other food preparations containing cocoa: Other: Other: Other: Other. 
The rate of duty will be 6.7 percent ad valorem. 

This ruling is being issued under the provisions of Section 177 of the Customs 
Regulations (19 C.F.R. 177). 

A copy of this ruling, or the control number indicated above, should be provided 
with the entry documents filed at the time this merchandise is imported. If you 
have any questions regarding the ruling, contact National Import Specialist John 
Maria at 212-466-5730. 


ROGER J. SILVESTRI, 
Director, 
National Commodity Specialist Division. 


CLA-2 RR:CR:GC 963271ptl 
Category: Classification 
Tariff No. 1806.90.05; 1806.90.08 


Mr. RICHARD CALLEBA 

125 Larkspur Street 

Suite 214 

San Rafel, CA 94901 


Re: Milk Chocolate Sprinkles, NY A81841 revoked 


DEAR Mr. CALLEBAUT: 

In New York Ruling Letter (NY) A81841, issued to you on April 2, 1996, by the 
Customs National Commodity Specialist Division in New York, a product described 
as milk chocolate sprinkles was classified under the Harmonized Tariff Schedule 
of the United States (HTSUS), in subheading 1806.90.9090, HTSUS, which pro- 
vides for chocolate and other food preparations containing cocoa: other: other: 
other: other. We have reviewed that ruling and determined that the classification 
was in error. This letter revokes NY A81841 and provides the correct classification 
for the product as set forth below. 


Facts: 


The product, identified as milk chocolate sprinkles, product reference code MAL- 
CHK-M, is stated to contain 50.5 percent maltitol, 16.1 percent cocoa butter, 15 
percent full cream milk powder, 13.4 percent cocoa mass, 5 percent skimmed milk 
powder, and traces of vanilla. The total butterfat is 4.5 percent. The product is 
imported in either 1 or 5 kilogram bags and is used as a cake decoration. 
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Issue: 


What is the classification of milk chocolate sprinkles which are imported in bulk 
for use as cake decoration? 


Law and Analysis: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the United 
States (HTSUS) in accordance with the General Rules of Interpretation (GRIs). 
The systematic detail of the HTSUS is such that virtually all goods are classified by 
application of GRI 1, that is, according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes 
do not otherwise require, the remaining GRIs may then be applied in order. 


The HTSUS headings under consideration are as follows: 


1806 Chocolate and other food preparations containing cocoa 


Other: 
Dairy products described in additional U.S. note 
1 to chapter 4: 


90.0500 Described in additional U.S. note 10 to chapter 4 and entered 
pursuant to its provisions 


Other: 


90.0800 Containing less than 21 percent by weight of milk solids 1/ 


1806.90.9090 Other 
See Subheadings 9904.04.50—9904.05.01 
The relevant U.S. Notes for these subheadings read as follows: 


Additional U.S. Note 1 to Chapter 4: 

1. For the purposes of this schedule, the term “dairy products described in 
additional U.S. note 1 to chapter 4” means any of the following goods: malted milk, 
and articles of milk or cream (except (a) white chocolate and (b) inedible dried milk 
powders certified to be used for calibrating infrared milk analyzers); articles con- 
taining over 5.5 percent by weight of butterfat which are suitable for use as 
ingredients in the commercial: production of edible articles (except articles within 
the scope of other import quotas provided for in additional U.S. notes 2 and 3 to 
chapter 18); or, dried milk, whey or buttermilk (of the type provided for in sub- 
headings 0402.10, 0402.21, 0403.90 or 0404.10) which contains not over 5.5 per- 
cent by weight of butterfat and which is mixed with other ingredients, including 
but not limited to sugar, if such mixtures contain over 16 percent milk solids by 
weight, are capable of being further processed or mixed with similar or other 
ingredients and are not prepared for marketing to the ultimate consumer in the 
identical form and package in which imported. (Emphasis added) 
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Additional U.S. note 4 to chapter 4 provides, in relevant part: 

(a) the term “capable of being processed or mixed with similar or other ingredi- 
ents” means that the imported produci is in such condition or container as to be 
subject to any additional preparation, treatment or manufacture or be blended or 
combined with any additional ingredient, including water or any other liquid, 
other than processing or mixing with other ingredients performed by the ultimate 
consumer prior to consumption of the product; (Emphasis added) 


The sprinkles contain two dairy ingredients: 15 percent full cream milk powder 
and 5 percent skimmed milk powder. The total butterfat content is 4.5 percent. 
Thus, based upon their ingredients, they fall within the definition of articles sub 
ject to the dairy quota. However, when NY A81841 was issued on April 2, 1996 


Customs did not consider that the use of the articies as cake decorations consti 


tuted a “mixing with other ingredients” and thus excluded the articles from cover- 
age of Additional U.S. Note 1 and the quota. 
Since NY A81841 was issued, Customs has reviewed the subject of product 


used as cake decorations or toppings and the term “capable of being further pro 
cessed or mixed with similar or other ingredients” as used in the Additional U.S. 
Notes 

Specifically, in HQ 960694, dated March 20, 1998, affirmed by HQ 963649, dated 
May 9, 2000, Customs stated: 


“It is undisputed that the toppings contain over 65 percent by dry wv 


il n \ W 


of sugar and that they are not prepared for marketing to the ultimate 


con 
sumer in the identical form and package in which they are imported (per 
Additional U.S. Note 2(d) of Section IV, HTSUS, the bakeries and food service 


establishments to which the products at issue will be sold are not “ultimate 


consumers”). The remaining issue, pursuant to Additional U.S. Note 2, 


1S 


whether the toppings are “capable of being further processed or mixed with 


similar or other ingredients. 


According to Sectior V, Additional U.S. Note 2(b) “the term 


‘capable ot 
I 


being further processed or mixed with similar or other ingredients’ means 
T 


that the imported product is in such condition or container as to be subject to 


any additional preparation, treatment or manufacture or to 
combined with any additional ingredient, including wa 
other than processing or mixing with other ingredients 


ultimate consumer prior to consumption of the product 


The word “ingredient” is not specifically defined in the tariff schedule. A 
tariff term that is not defined in the HTSUS or in the EN’s is construed in 
accordance with its common and commercial meaning. Nippon Kogaku (USA 
Inc. v. United States, 69 CCPA 89, 673 F.2d 380 (1982). Common and commer 
cial meaning may be determined by consulting dictionaries, lexicons, scien- 
tific authorities and other reliable sources. C.J. Tower & Sons v. United States, 
69 CCPA 128, 673 F.2d 1268 (1982) According to Webster’s Ninth New Colle- 
giate Dictionary (1991), the term “ingredient” is defined as “something that 
enters into a compound or is a component part of any combination or 
mixture.” (Emphasis supplied). The toppings and the “untopped” donuts, 
pastries, or cakes are components combined to make finished goods. There 
fore, we find that the toppings are capable of being combined with additional 
ingredients, to wit, donuts, pastries, or cakes. 


Accordingly, we find that the toppings are subject to Additional U.S. Note 2. ...” 


While HQ 960694 concerned the over 65 percent sugar quota, the definition of 
“capable of being further processed or mixed with similar or other ingredients” in 
Section IV, Additional U.S. Note 2(b), is the same as the definition of “capable of 
being further processed or mixed with similar or other ingredients” used for dairy 
quotas in Additional U.S. Note 4(a) to Chapter 4. 
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Based upon this reasoning, the chocolate sprinkles are “combined” with the 
products they are used to decorate and should be subject to the dairy quotas. 


Holding: 


The chocolate sprinkles, product reference code MAL-CHK-M, are classified 
under subheading 1806.90.0500, HTSUS, which provides for Chocolate and other 
food preparations containing cocoa: other: other: other: Diary products described 
in additional U.S. note 1 to chapter 4, described in additional U.S. note 10 to 
chapter 4 and entered pursuant to its provisions. If the quantitative limits of 
additional U.S. note 10 to chapter 4 have been reached, the classification will be in 
subheading 1806.90.0800, HTSUS. In addition, products classified in subheading 
1806.90.0800, HTSUS, are subject to additional duties based on their value, as 
described in subheadings 9904.04.50-9904.05.01, HTSUS. 

NY A81841, dated April 2, 1996, is revoked. 


JOHN DuRANT, 
Director, 
Commercial Rulings Division. 


PROPOSED MODIFICATION OF RULING LETTER AND REVOCA- 
TION OF TREATMENT RELATING TO TARIFF CLASSIFICATION 
OF BULK IMPORTATIONS OF VANILLA ICINGS 


AGENCY: U.S. Customs Service, Department of the Treasury 


ACTION: Notice of proposed modification of a tariff classification rul- 
ing letter and revocation of the treatment relating to the classifica- 
tion of bulk importations of vanilla icings. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625 (c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs intends to modify a ruling, and to revoke any 
treatment previously accorded by Customs to substantially identical 
transactions, concerning the tariff classification under the Harmo- 
nized Tariff Schedule of the United States (HTSUS), of bulk ship- 
ments of certain vanilla icings that are repackaged into retail con- 
tainers after importation. Comments are invited on the correctness 
of the intended actions. 


DATE: Comments must be received on or before March 23, 2001. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulation and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be in- 
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spected at the same address. 


FOR FURTHER INFORMATION CONTACT: Peter T. Lynch, Gen- 
eral Classification Branch (202) 927-1369. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary 
compliance with Customs laws and regulations, the trade community 
needs to be clearly and completely informed of its legal obligations. 
Accordingly, the law imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade 
community’s responsibilities and rights under the Customs and re- 
lated laws. In addition, both the trade and Customs share responsi- 
bility in carrying out import requirements. For example, under sec- 
tion 484 of the Tariff Act of 1930, as amended (19 U.S.C. §1484), the 
importer of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable Customs to properly assess duties, col- 
lect accurate statistics and determine whether any other applicable 
legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625 (c)(1)), 
as amended by section 623 of Title VI, this notice advises interested 
parties that Customs intends to modify a ruling pertaining to the 
tariff classification of certain bulk shipments of certain vanilla icings 
that are repackaged into retail containers after importation. Although 
in this notice Customs is specifically referring to one ruling, New 
York Ruling Letter (NY) E86861, January 27, 2000, this notice covers 
any rulings on this merchandise which may exist but have not been 
specifically identified. Customs has undertaken reasonable efforts to 
search existing databases for rulings in addition to those identified. 
No further rulings have been found. This notice will cover any rul- 
ings on the merchandise which may exist but have not been specifi- 
cally identified. Any party who has received an interpretive ruling or 
decision (i.e., ruling ietter, internal advice memorandum or decision 
or protest review decision) on the merchandise subject to this notice, 
should advise Customs during this notice period. Similarly, pursuant 
to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as amended 
by section 623 of Title VI, Customs intends to revoke any treatment 
previously accorded by Customs to substantially identical transac- 
tions. This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs per- 
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sonnel applying a ruling of a third party to importations of the same 
or similar merchandise, or the importer’s or Customs previous inter- 
pretation of the HTSUS. Any person involved in substantially identi- 
cal transactions should advise Customs during this notice period. An 
importer’s failure to advise Customs of substantially identical trans- 
actions or of a specific ruling not identified in this notice, may raise 
issues of reasonable care on the part of the importer or his agents for 
importations of merchandise subsequent to this notice. 

In NYRL E86861, Customs ruled, in part, that imported bulk ship- 
ments of cake icings containing over 65% by dry weight of sugar that 
are intended for repackaging in the U.S. into retail containers for use 
by the ultimate consumer, were classified as other food preparations 
not elsewhere specified of included, containing over 65% dry weight 
of sugar, in subheading 2106.90.9400, HTSUS, a tariff rate quota pro- 
vision. NYRL E86861 is set forth as “Attachment A” to this document. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to modify NYRL 
E86861, and any other ruling not specifically identified, to reflect the 
proper classification of cake icings as other articles containing sugar 
derived from sugar cane or sugar beets, in subheading 2106.90.9997, 
HTSUS, not subject to quota as set forth in Proposed Headquarters 
Ruling Letter (HQ) 963834 (see “Attachment B” to this document). 
Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to 
revoke any treatment previously accorded by Customs to substan- 
tially identical transactions. Before taking this action, consideration 


will be given to any written comments timely received. 


Dated: January 28, 2001. 


MArvVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 
January 27, 2000 
Category: Classification 
Tariff No. 2106.90.9997 
Mr. JAMES A. WIANT 
CSP 
23240 Chagrin Boulevard 
Beachwood, OH 44122 


Re: The tariff classification and status under the North American Free Trade 
Agreement (NAFTA), of a vanilla icing from Canada; Article 509. 
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Dear Mr. WIANT: 

In your letter dated August 31, 1999, you requested a ruling on the status of 
“shelf-stable vanilla icing” from Canada under the NAFTA. 

A sample, submitted with your inquiry, was forwarded to the U.S. Customs 
laboratory for analysis. The product is a soft, white, spreadable paste, said to be 
composed of 55-65 percent liquid sugar, 20-25 percent icing sugar, 3-8 percent 
water, 3-5 percent dextrose, and less than two percent each of flavor, modified 
corn starch, propylene glycol, sorbitol, xanthan gum, salt, potassium sorbate, phos- 
phoric acid, and titanium dioxide. Laboratory analysis of the sample found it to 
contain over 78 percent sucrose by dry weight. All ingredients are products of 
Canada or the United States. In Canada, all ingredients are mixed, cooked in open 
kettles, cooled, and then packed in one-ounce cups for distribution to retail con- 
sumers, or one-ton totes for repackaging in the United States. 

The applicable tariff provision for the shelf-stable vanilla icing, when imported 
in one-ton totes, will be 2106.90.9400, Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA), which provides for food preparations not elsewhere 
specified or included... other...other...articles containing over 65 percent by dry 
weight of sugar described in additional U.S. note 2 to chapter 17...other. The gen- 
eral rate of duty will be 28.8 cents per kilogram plus 8.5 percent ad valorem. 

The applicable subheading for the shelf-stable vanilla icing, when imported in 
one-ounce cups, will be 2106.90.9997, HTSUSA, which provides for food prepara- 
tions not elsewhere specified or included...other...other...other...containing sugar 
derived from sugar cane and/or sugar beets. The general rate of duty will be 6.4 
percent ad valorem. 

The shelf-stable vanilla icing, being wholly obtained or produced entirely in the 
territory of Canada and the United States, will meet the requirements of HTSUSA 
General Note 12(b)(i). When imported in one-ounce cups and classified in sub- 
heading 2106.90.9997, it will be entitled to a free rate of duty under the NAFTA 
upon compliance with all applicable laws, regulations, and agreements. There is 
no special NAFTA rate of duty for goods of Canada classified in subheading 
2106.90.9400, HTSUSA. 

This ruling is being issued under the provisions of Part 181 of the Customs 
Regulations (19 C.F.R. 181). 


This ruling letter is binding only as to the party to whom it is issued and may be 
D> . . ~ 
relied on only by that party. 


A copy of the ruling or the control number indicated above should be provided 
with the entry documents filed at the time this merchandise is imported. If you 
have any questions regarding the ruling, contact National Import Specialist Stanley 
Hopard at 212-637-7065. 


Rosert B. SwikRupPskI, 
Director, 


National Commodity Specialist Division. 


[ATTACHMENT B} 


CLA-2 RR:CR:GC 963834ptl 


Category: Classification 


Tariff No. 2106.90.9997 


Mr. JAMES A. WIANT 

GENERAL MANAGER 

CSP 

23240 Chagrin Boulevard, Suite 810 
Beachwood, OH 44122 
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Re: Modification of New York Ruling Letter (NYRL) E86861; Vanilla Icings. 


Dear Mr. WIANT: 

In your letter dated February 9, 2000, you requested reconsideration of NYRL 
E86861, dated January 27, 2000, issued in response to your request for a ruling on 
August 31, 1999. NYRL E86861 held that vanilla cake icings from Canada that 
contained 78% sucrose by dry weight and imported in bulk, were classified in 
subheading 2106.90.9400, Harmonized Tariff Schedule of the United States 
(HTSUS), a tariff rate quota provision, as other food preparations not elsewhere 
specified or included, containing over 65% by dry weight of sugar. When imported 
in one-ounce cup retail containers, it was held that the icings were classified in 
subheading 2106.90.9997, HTSUS, a provision not subject to a tariff rate quota. 
You indicate that the bulk shipments are intended to be repackaged in the United 
States into retail containers and therefore they are also classifiable in subheading 
2106.90.9997, HTSUS. Our decision follows. 


Facts: 


A vanilla cake icing was described in NYRL E86861 as a soft, white, spreadable 
paste said to be composed of 55-65% liquid sugar, 20-25% icing sugar, 3-8% water, 
3-5% dextrose, and other ingredients. A Customs laboratory analysis of a sample, 
indicated that the icing contained 78% sucrose by dry weight. The product is stated 
to be ready for use without further preparation. The product will be imported 
either in one-ounce cups for distribution to retail consumers or imported in bulk 
containers for repackaging into one-ounce cups for distribution to retail consum- 
ers. In your letter of February 9, 2000, you stated as follows: 

The product packaged in a tote will be used to subsequently pack into small cups 
in the United States. There is no further processing of the icing. It is not an 
industrial ingredient, rather a consumer ingredient shipped in bulk. A US. firm 
will pump the icing into a hopper and pack it into small portions. 


Issue: 


Whether under Additional U.S. Note 2, Section IV, HTSUS, and Additional U.S. 
Notes 2 and 3, Chapter 17, HTSUS, imported bulk shipments of cake icings con- 
taining over 65% sucrose, intended for repackaging in the U.S. into one-ounce cup 
retail containers, are classified in subheading 2106.90.9997, HTSUS 


Law and Analysis: 


The classification of imported merchandise under the HTSUS is governed by 
the principles set forth in the General Rules of Interpretation (GRI). GRI 1 re- 
quires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section and chapter notes and, unless 
otherwise required, according to the remaining GRI’s, taken in their appropriate 
order. We are satisfied that the ready-to-use cake icings are classified by virtue of 
GRI 1, depending on the interpretations of applicable Additional U.S. Notes. 


The pertinent provisions of the tariff are as follows. 
Other food preparations not elsewhere specified or included: 
Articles containing over 65 percent by dry weight of sugar described 


in additional U.S. note 2 to chapter 17: 


2106.90.92 Described in additional U.S. note 7 to chapter 17 and 
entered pursuant to its provisions......... 


2106.90.94 Other 2/ 


Articles containing over 10 percent by dry weight of sugar described in 
additional U.S. note 3 to chapter 17: 
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Described in additional U.S. note 8 to chapter 17 and 
entered pursuant to its provisions 


5.90.97 Other 3/ 


5.90.99 Other 


Other: Other: 


Frozen 
Other: 
2106.90.9997 containing sugar derived from sugar 
cane and/or sugar beets 


See subheadings 9904.17.6 
See subheadings 9904.17.1 
See subheadings 9904.17.4 


904.17.84. 
904.17.48. 
9-9904.17.65. 


6-9 
7-9 


Additional U.S. Notes 2 and 3, Chapter 17, HTSUS, state as follows: 


For the purposes of this schedule, the term “articles containing over 65 percent 
by dry weight of sugar described in additional U.S. note 2 to chapter 17” means 
articles containing over 65 percent by dry weight of sugars derived from sugar 
cane or sugar beets, whether or not mixed with other ingredients, capable of 
being further processed or mixed with similar or other ingredients, and not 
prepared for marketing to the ultimate consumer in the identical form and 
package in which imported. 


For the purposes of this schedule, the term “articles containing over 10 percent 
by dry weight of sugar described in additional U.S. note 3 to chapter 17” means 
articles containing over 10 percent by dry weight of sugars derived from sugar 
cane or sugar beets, whether or not mixed with other ingredients, except (a) 
articles not principally of crystalline structure or not in dry amorphous form, 
the foregoing that are prepared for marketing to the ultimate consumer in the 
identical form and package in which imported; (b) blended syrups containing 
sugars derived from sugar cane or sugar beets, capable of being further pro- 
cessed or mixed with similar or other ingredients, and not prepared for mar- 
keting to the ultimate consumer in the identical form and package in which 
imported; (c) articles containing over 65 percent by dry weight of sugars de- 
rived from sugar cane or sugar beets, whether or not mixed with other ingre- 
dients, capable of being further processed or mixed with similar or other ingre- 
dients, and not prepared for marketing to the ultimate consumer in the iden- 
tical form and package in which imported; or (d) cake decorations and similar 
products to be used in the same condition as imported without any further 
processing other than the direct application to individual pastries or confec- 
tions, finely ground or masticated coconut meat or juice thereof mixed with 
those sugars, and sauces and preparations therefor. 


Additional U.S. Note 2, Section IV, HTSUS, defines the terms of Additional U.S. 
Notes 2 and 3, Chapter 17, HTSUS, as follows: 
For the purposes of this section, unless the context otherwise requires— 

(a) the term “percent by dry weight” means the sugar content as a percentage 
of the total solids in the product; 

(b) the term “capable of being further processed or mixed with similar or other 
ingredients” means that the imported product is in such condition or container as 
to be subject to any additional preparation, treatment or manufacture or to be 
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blended or combined with any additional ingredient, including water or any other 
liquid, other than processing or mixing with other ingredients performed by the 
ultimate consumer prior to consumption of the product; 

(c) the term “prepared for marketing to the ultimate consumer in the identical 
form and package in which imported” means that the product is imported in 
packaging of such sizes and labeling as to be readily identifiable as being intended 
for retail sale to the ultimate consumer without any alteration in the form of the 
product or its packaging; and 

(d) the term “ultimate consumer” does not include institutions such as hospitals, 
prisons and military establishments or food service establishments such as restau- 
rants, hotels, bars or bakeries. 

We first have to consider whether the icings are classified in the tariff rate quota 
provisions of subheadings 2106.90.92 and 2106.90.94, HTSUS, as articles contain- 
ing over 65% by weight of sugar as described in Additional U.S. Note 2, Chapter 17. 
The Note requires that articles must contain over 65% cane or beet sugar, must be 
capable of being further processed or mixed with other ingredients, and not pre- 
pared for marketing to the ultimate consumer in the identical form and package in 
which imported. The icings contain over 65% sugar by dry weight and are im- 
ported in bulk. In Headquarters Ruling Letter (HQ) 960694, dated March 20, 1998, 
affirmed by HQ 963649, dated May 9, 2000, Customs concluded that icings and 
glazes used by commercial bakers that were combined with cakes and pastries 
satisfied the “capable of being further processed...” requirement of Additional U.S. 
Note 2(b), Section IV, HTSUS. Thus, the icings that meet the three requirements 
are classified in subheadings 2106.90.92 and 2106.90.94, HTSUS, as held in HQs 
960694 and 963649. 

Cake icings containing over 65% by dry weight of sugar imported in retail 
containers, do not meet the three requirements of Additional U.S. Note 2, Chapter 
17, HTSUS, and are not classified in subheadings 2106.90.92 and 2106.90.40, 
HTSUS. Specifically, they fail the requirement that they not be “prepared for 
marketing to the ultimate consumer in the identical form and package 
in which imported.” Although not described by the tariff rate quota of Addi- 
tional U.S. Note 2, Chapter 17, articles containing over 10 percent by dry weight of 
sugar may be classified in the tariff rate quota subheadings 2106.90.95 and 
2106.90.97, HTSUS, if described by Additional U.S. Note 3 of Chapter 17. How- 
ever, Additional U.S. Note 3(d), Chapter 17 (not applicable for articles classified in 
subheadings 2106.90.92 and 2106.90.94) excludes from subheadings 2106.90.95 
and 2106.90.97, HTSUS, “cake decorations and similar products to be used in the 
same condition as imported without any further processing other than the direct 
application to individual pastries or confections...”. Such articles are classified in 
subheading 2106.90.9997, HTSUS, not subject to tariff rate quotas. Thus, the 
vanilla cake icings imported in one-ounce cups containing over 65% cane or beet 
sugar by dry weight as described in NYRL E86861 were classified in subheading 
2106.90.9997, HTSUS, as other articles containing cane or beet sugar, not subject 
to quota. You request the same classification treatment for the bulk importations 
that are repackaged in the U.S. into retail containers. 

The other product is vanilla cake icings containing over 65% by dry weight of 
sugar and imported in bulk rather than for marketing to the ultimate consumer. 
These bulk packages meet two of the three requirements for Additional U.S. Note 
2, Chapter 17. However, they fail to meet the third requirement, that is “capable 
of being further processed...”. The phrase “capable of being further processed or 
mixed with similar or other ingredients” is defined in Additional U.S. Note 2(b), 
Section IV, HTSUS, as meaning:...the imported product is in such condition or 
container as to be subject to any additional preparation, treatment or manufac- 
ture or to be blended or combined with any additional ingredient, including water 
or any other liquid, other than processing or mixing with other ingredi- 
ents performed by the ultimate consumer prior to consumption of the 
product. (Emphasis added.) 

As noted above, in HQ 960694, affirmed by HQ 963649, that icing for “untopped” 
donuts, pastries, etc., is an “ingredient,” for purposes of this Note, and applying 
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icing to such products is an operation that falls within the scope of the quota. 
However, the Note also provides an exception to this sort of processing, an excep- 
tion that would remove bulk icing from the quota. The exception exists when the 
processing or mixing is performed by the ultimate consumer prior to consumption 
of the product. When icing containing over 65 percent sugar is imported and 
repackaged in the United States into retail units, the “mixing with other ingredi- 
ents” will be performed by the retail consumer, the “ultimate consumer.” This is 
the very exception Additional U.S. Note 2(b), Section IV, provides. Accordingly, the 
icings, when repackaged in the United States into retail containers, are classified 
in subheading 2106.90.9997, HTSUS, not subject to tariff rate quotas. See NYRL 
C81107, dated November 18,1997. 

In such repackaging of bulk icings after importation for retail use, we have, in 
effect, “actual use” situations as defined in Additional U.S. Rules of Interpretation, 
HTSUS, Note l(b). The regulatory procedures for actual use are contained in 19 
CFR 10.131-10.139. The procedures safeguard against the possibility that an 
importer may import in bulk with a claim for repackaging into retail containers 
and then use the merchandise in industrial use to avoid the quota without penalty. 


Holdi ng: 


Ready-to-use imported bulk shipments of cake icings containing over 65% by 
dry weight of sugar that are intended for repackaging in the U.S. into retail 
containers for use by the ultimate consumer (other than bakeries, etc.), are clas- 
sified as other articles containing sugar derived from sugar cane or sugar beets, in 
subheading 2106.90.9997, HTSUS, not subject to quota, upon compliance with the 
actual use procedures of 19 CFR 10.131—10.139. 

NYRL E86861 dated January 27, 2000, is modified. 

HN DuRANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF IMPULSE BAG 
SEALERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of ruling letter treatment 
relating to tariff classification of impulse bag sealers. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended 
(19 U.S.C. 1625(c)), this notice advises interested parties that Cus- 
toms intends to revoke a ruling letter pertaining to the tariff classifi- 
cation of impulse bag sealers under the Harmonized Tariff Schedule 
of the United States (“HTSUS”). Customs also intends to revoke any 
treatment previously accorded by Customs to substantially identical 
transactions. Comments are invited on the correctness of the pro- 
posed action. 


DATE: Comments must be received on or before March 28, 2001. 
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ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be in- 
spected at the same address. 


FOR FURTHER INFORMATION CONTACT: Gerry O’Brien, General 
Classification Branch, (202) 927-2388. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are 
“informed compliance” and “shared responsibility.” These con- 
cepts are premised on the idea that in order to maximize voluntary 
compliance with Customs laws and regulations, the trade community 
needs to be clearly and completely informed of its legal obligations. 
Accordingly, the law imposes a greater obligation on Customs to pro- 
vide the public with improved information concerning the trade 
community’s responsibilities and rights under the Customs and re- 
lated laws. In addition, both the trade and Customs share responsi- 
bility in carrying out import requirements. For example, under sec- 
tion 484 of the Tariff Act of 1930, as amended (19 U.S.C. 1484), the 
importer of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable Customs to properly assess duties, col- 
lect accurate statistics and determine whether any other applicable 
legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), this notice advises interested parties that Customs 
intends to modify a ruling letter pertaining to the tariff classification 
of impulse bag sealers. Although in this notice Customs is specifi- 
cally referring to one ruling, HQ 962014, this notice covers any rul- 
ings on this merchandise which may exist but have not been specifi- 
cally identified. Customs has undertaken reasonable efforts to search 
existing data bases for rulings in addition to the one identified. No 
further rulings have been found. Any party who has received an in- 
terpretive ruling or decision (.e., ruling letter, internal advice memo- 
randum or decision or protest review decision) on the merchandise 
subject to this notice should advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as amended 
(19 U.S.C. 1625(c)(2)), Customs intends to revoke any treatment pre- 
viously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs per- 
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sonnel applying a ruling of a third party to importations of the same 
or similar merchandise, or the importer’s or Customs previous inter- 
pretation of the Harmonized Tariff Schedule. Any person involved in 
substantially identical transactions should advise Customs during this 
notice period. An importer’s failure to advise Customs of substan- 
tially identical transactions or of a specific ruling not identified in this 
notice may raise issues of reasonable care on the part of the importer 
or its agents for importations of merchandise subsequent to the effec- 
tive date of the final notice of this proposed action. 

In HQ 962014 dated October 1, 1999, set forth as Attachment A to this 
document, Customs classified impulse bag sealers in subheading 
8543.89.96, Harmonized Tariff Schedule of the United States 
(“HTSUS”), which covers: “Electrical machines and apparatus, hav- 
ing individual functions, not specified or included elsewhere in this 
chapter ... : Other machines and apparatus: Other: Other: Other.” It 
is now Customs position that the impulse bag sealers are classified in 
subheading 8515.80.00, HTSUS, as: “Electric (including electrically 
heated gas), laser or other light or photon beam, ultrasonic, electron 
beam, magnetic pulse or plasma arc soldering, brazing or welding 
machines and apparatus ...: Other machines and apparatus.” 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke HQ 
962014 and any other ruling not specifically identified in order to 
reflect the proper classification of the impulse bag sealers pursuant 
to the analysis set forth in proposed HQ 964783, set forth as Attach- 


ment B to this document. Additionally, pursuant to 19 U.S.C. 1625(c)(2), 
Customs intends to revoke any treatment previously accorded by the 
Customs Service to substantially identical transactions. Before tak- 
ing this action, we will give consideration to any written comments 
timely received. 


JOHN DuRANT, 
Director, 
Commercial Rulings Division. 


[Attachment] 


[ATTACHMENT] 


CLA-2 RR:CR:GC 964783 GOB 
Category: Classification 
Tariff No. 8515.80.00 


Mr. WILLIAM J. Dt 

KING STAR INTERNATIONAL, 
581 Boyleston Street 
Suite 702BC 

Boston, MA 02116 
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Re: HQ 962014 revoked; Impulse bag sealers. 


Dear Mr. Du: 

This letter is with respect to HQ 962014, issued to you on October 1, 1999, 
concerning the classification, under the Harmonized Tariff Schedule of the United 
States (“HTSUS”), of impulse bag sealers. In that ruling, the PFS-200 and PFS-300 
impulse bag sealers were classified in subheading 8543.89.96, HTSUS. We have 
reviewed that classification and determined that it is incorrect. This ruling sets 
forth the correct classification. 


Facts: 


The impulse bag sealers are described as follows in HQ 962014: 


The electric/battery powered heat sealing product roughly resembles a large 
paper cutter, with a thick base and large handle (instead of the paper-cutting 
blade) which operates by depressing the arm as one would a paper cutter. The 
PFS-200 and PFS-300 are constructed of cast iron or steel and are marketed 
to supermarkets and restaurants. When the interior surface of the hinged 
arm portion and the inner surface of the base make contact, heat is produced. 
The article is a product which uses micro-thermal technology to create an 
airtight seal of plastic bags to keep and preserve unused portions of food 
stored inside the bags. 


Issue: 


What is the tariff classification of the subject impulse bag sealers? 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules 
of Interpretation (““GRI’s”). GRI 1 provides that the classification of goods shall be 
determined according to the terms of the headings of the tariff schedule and any 
relative Section or Chapter Notes. In the event that the goods cannot be classified 
solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRI’s may then be applied. 

The Harmonized Commodity Description and Coding System Explanatory Notes 
“EN’s”) constitute the official interpretation of the Harmonized System at the 
international level. While neither legally binding nor dispositive, the EN’s provide 
a commentary on the scope of each heading of the HTSUS and are generally 
indicative of the proper interpretation of these headings. See T.D. 89-80. 


The HTSUS provisions under consideration are as follows: 


8515 Electric (including electrically heated gas), laser or other light or photon 
beam, ultrasonic, electron beam, magnetic pulse or plasma arc 


soldering, brazing or welding machines and apparatus ... 


8515.80.00 Other machines and apparatus 


Electrical machines and apparatus, having individual functions, not 
specified or included elsewhere in this chapter; parts thereof: 


Other machines and apparatus: 
Other: 


Other: 
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8543.89.96 


Heading 8516, HTSUS, which includes “other electrothermic appliances of a 
kind used for domestic purposes,” is not considered as the impulse bag sealers are 
not intended for domestic use. In HQ 962014, we stated: “The articles, by their 
size, weight, and construction, are not intended for domestic (in the household) use.” 
EN 85.15 (I) provides in pertinent part as follows: 

This group covers certain soldering, brazing or welding machines and apparatus 


Welding operations may be performed manually or be fully or partly automatic 


These include: 


(H) Machines and apparatus for welding thermoplastic materials. 


(2) Welding with electrically heated elements (heating element welding). 
The surfaces to be joined are warmed by means of electrically heated elements 
and joined under pressure with or without additives. 

{Emphasis in original.] 


Webster’s Third New International Dictionary (1986) defines “weld” as: “1 a: to 
unite or consolidate (as metallic parts) by heating to a plastic or fluid state the 
surfaces of the parts to be joined and then allowing the metals to flow together ... 
b: to unite (plastics) in a similar manner by heating ...” Dorland’s Illustrated 
Medical Dictionary (1994) defines “thermoplastic” as: “softening under heat and 
capable of being molded into shape with pressure, then hardening on cooling 
without undergoing chemical change.” 

We have carefully considered whether the impulse bag sealers are welding 
apparatus within the meaning of heading 8515, HTSUS. It is our conclusion that 
they are welding apparatus in that they are machines for welding or sealing plastic 
bags. EN 85.15 (1) (H) gives us guidance on the scope of the term “welding” in 
heading 8515, HTSUS, and it includes the welding of thermoplastic materials. The 
PFS-200 and PFS-300 impulse bag sealers are described by this EN. 

Because heading 8515 is more specific than heading 8543 (“electrical machines 
and apparatus ... not specified or included elsewhere in this chapter ... “), we 
determine that the impulse bag sealers are provided for in heading 8515, HTSUS, 
and that they are classified in subheading 8515.80.00, HTSUS. 


Holding: 


The impulse bag sealers are classified in subheading 8515.80.00, HTSUS, as: 
Electric (including electrically heated gas), laser or other light or photon beam, 
ultrasonic, electron beam, magnetic pulse or plasma arc soldering, brazing or 
welding machines and apparatus ... : ... Other machines and apparatus.” 


Effect on other Rulings: 


HQ 962014 is revoked. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 01-13) 


FAG KUGELFISCHER GEORG SCHAFER AG, FAG BrarINGs CoRPORATION, SKF 
USA Inc., SKF GusH, NTN BEarING CorRPORATION OF AMERICA, NTN 
KUGELLAGERFABRIK (DEUTSCHLAND) GMBH, INA WALZLAGER SCHAEFFLER KG 
AND INA BEARING CoMPANY, INC., PLAINTIFFS AND DEFENDANT-INTERVENORS 
v. UNITED STATES, DEFENDANT, AND THE TORRINGTON COMPANY, DEFENDANT- 
INTERVENOR AND PLAINTIFF 


Consol. Court No. 97—02—00260 

Plaintiffs and defendant-intervenors, FAG Kugelfischer Georg Schafer AG, FAG 
Bearings Corporation (collectively “FAG”), SKF USA Inc., SKF GmbH (collectively 
“SKF”), NTN Bearing Corporation of America, NTN Kugellagerfabrik (Deutschland) 
GmbH (collectively “NTN”), and INA Walzlager Schaeffler KG and INA Bearing 
Company, Inc. (collectively “INA”), move pursuant to USCIT R. 56.2 for judgment 
upon the agency record challenging various aspects of the United States Depart 
ment of Commerce, International Trade Administration’s (“Commerce”) final de- 
termination, entitled Antifriction Bearings (Other Than Tapered Roller Bearings) 
and Parts Thereof From France, Germany, Italy, Japan, Singapore, and the United 
Kingdom; Final Results of Antidumping Duty Administrative Revi 
Results”), 62 Fed. Reg. 2081 (Jan. 15, 1997), as amended, Antifriction Bearings 
(Other Than Tapered Roller Bearings) and Parts Thereof F France, German 
Italy, Japan, and Singapore; Amended Final Results of Antidumping Duty Ad- 
ministrative Reviews, 62 Fed. Reg. 14,391 (Mar. 26, 1997). Defendant-intervenor 
and plaintiff, The Torrington Company (“Torrington”), also moves pursuant 
USCIT R. 56.2 for judgment upon the agency record challenging certain aspects of 
Commerce’s Final Results. 

Specifically, FAG argues that Commerce erred in: (1) calculating 
value (“CV”) profit; (2) failing to match United States sales to similar home-market 
sales prior to resorting to CV when all home-market sales of identical merchan- 


constructed 


dise have been disregarded; (3) including its zero-value United States transactions 
in its margin calculations; and (4) excluding amounts for imputed credit and inven- 
tory carrying expenses in its calculation of total expenses for the constructed 
export price (“CEP”) profit ratio. 

SKF contends that Commerce erred in: (1) calculating CV profit; (2) calculating 
the CV home-market credit expense rate based on home-market gross unit price 


while applying that rate to the per unit cost of production; (3) including its zero- 
value United States transactions in its margin calculations; and (4) failing to match 
United States sales to similar home-market sales prior to resorting to CV when all 
home-market sales of identical merchandise have been disregarded. 

NTN contends that Commerce erred in: (1) making certain adjustments to the 


starting price of CEP and denying a price-based level of trade (“LOT”) adjustment 


49 
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for CEP sales; (2) recalculating indirect selling expenses without regard to LOT; 
and (3) determining CEP profit without regard to LOT. 

INA contends that Commerce erred in: (1) calculating CV profit; (2) excluding 
amounts for imputed credit and inventory carrying expenses in its calculation of 
total expenses for the CEP profit ratio; (3) failing to apply the special rule for 
merchandise with value added after importation under 19 U.S.C. § 1677a (1994); 
and (4) failing to convert certain expenses from foreign currency to United States 
dollars in calculating EP and CEP. 

Torrington contends that Commerce erred in its treatment of: (1) SKF’s home- 
market early-payment discounts; (2) SKF’s home-market support rebates; (3) 
SKF’s home-market billing adjustments; (4) INA’s home-market billing adjust- 
ments; and (5) NTN’s home-market early-payment discounts. 

Held: FAG’s USCIT R. 56.2 motion is denied in part and granted in part. SKF’s 
USCIT R. 56.2 motion is denied in part and granted in part. NTN’s USCIT R. 56.2 
motion is denied. INA’s USCIT R. 56.2 motion is denied in part and granted in part. 
Torrington’s USCIT R. 56.2 motion is denied. The case is remanded to Commerce 
to: (1) first attempt to match FAG’s and SKF’s United States sales to similar home- 
market sales before resorting to CV; (2) exclude any transactions that were not 
supported by consideration from FAG’s and SKF’s United States sales databases 
and to adjust the dumping margins accordingly; (3) include all expenses included 
in “total United States expenses” in the calculation of “total expenses” for FAG’s 
and INA’s CEP profit ratios; (4) reconsider its decision to calculate SKF’s home- 
market credit expense rate based upon price and then apply that rate to cost; and 
(5) convert certain expenses from foreign currency to United States dollars in 
calculating EP and CEP for INA. 

[FAG’s motion is denied in part and granted in part. SKF’s motion is denied in 
part and granted in part. NTN’s motion is denied. INA’s motion is denied in part 
and granted in part. Torrington’s motion is denied. Case remanded.] 


(Dated February 2, 2001) 
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OPINION 

Tsouca.as, Senior Judge: Plaintiffs and defendant-intervenors, FAG 
Kugelfischer Georg Schafer AG, FAG Bearings Corporation (collec- 
tively “FAG”), SKF USA Inc., SKF GmbH (collectively “SKF”), NTN 
Bearing Corporation of America, NTN Kugellagerfabrik (Deutschland) 
GmbH (collectively “NTN”), and INA Walzlager Schaeffler KG and 
INA Bearing Company, Inc. (collectively “INA”), move pursuant to 
USCIT R. 56.2 for judgment upon the agency record challenging vari- 
ous aspects of the United States Department of Commerce, Interna- 
tional Trade Administration’s (“Commerce”) final determination, en- 





U.S. COURT OF INTERNATIONAL TRADE 51 


titled Antifriction Bearings (Other Than Tapered Roller Bearings) and 
Parts Thereof From France, Germany, Italy, Japan, Singapore, and 
the United Kingdom; Final Results of Antidumping Duty Administra- 
tive Reviews (“Final Results”), 62 Fed. Reg. 2081 (Jan. 15, 1997), as 
amended, Antifriction Bearings (Other Than Tapered Roller Bearings) 
and Parts Thereof From France, Germany, Italy, Japan, and Singapore; 
Amended Final Results of Antidumping Duty Administrative Reviews, 
62 Fed. Reg. 14,391 (Mar. 26, 1997). Defendant-intervenor and plain- 
tiff, The Torrington Company (“Torrington”), also moves pursuant to 
USCIT R. 56.2 for judgment upon the agency record challenging cer- 
tain aspects of Commerce’s Final Results. 

Specifically, FAG argues that Commerce erred in: (1) calculating 
constructed value (“CV”) profit; (2) failing to match United States sales 
to similar home-market sales prior to resorting to CV when all home- 
market sales of identical merchandise have been disregarded; (3) in- 
cluding its zero-value United States transactions in its margin calcu- 
lations; and (4) excluding amounts for imputed credit and inventory 
carrying expenses in its calculation of total expenses for the con- 
structed export price (“CEP”) profit ratio. 

SKF contends that Commerce erred in: (1) calculating CV profit; (2) 
calculating the CV home-market credit expense rate based on home- 
market gross unit price while applying that rate to the per unit cost 
of production; (3) including its zero-value United States transactions 
in its margin calculations; and (4) failing to match United States sales 
to similar home-market sales prior to resorting to CV when all home- 
market sales of identical merchandise have been disregarded. 

NTN contends that Commerce erred in: (1) making certain adjust- 
ments to the starting price of CEP and denying a price-based level of 
trade (“LOT”) adjustment for CEP sales; (2) recalculating indirect sell- 
ing expenses without regard to LOT; and (3) determining CEP profit 
without regard to LOT. 

INA contends that Commerce erred in: (1) calculating CV profit; (2) 
excluding amounts for imputed credit and inventory carrying expenses 
in its calculation of total expenses for the CEP profit ratio; (3) failing 
to apply the special rule for merchandise with value added after im- 
portation under 19 U.S.C. § 1677a (1994); and (4) failing to convert 
certain expenses from foreign currency to United States dollars in 
calculating export price (“EP”) and CEP. 

Torrington contends that Commerce erred in its treatment of: (1) 
SKF’s home-market early-payment discounts; (2) SKF’s home-mar- 
ket support rebates; (3) SKF’s home-market billing adjustments; (4) 
INA’s home-market billing adjustments; and (5) NTN’s home-market 
early-payment discounts. 


BACKGROUND 


This case concerns the sixth review of the antidumping duty order 
on antifriction bearings (other than tapered roller bearings) and parts 
thereof (“AFBs”) imported to the United States from Germany during 
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the review period of May 1, 1994, through April 30, 1995. On July 8, 
1996, Commerce published the preliminary results of the subject re- 
view. See Antifriction Bearings (Other Than Tapered Roller Bearings) 
and Parts Thereof From France, Germany, Italy, Japan, Romania, 
Singapore, Thailand and the United Kingdom; Preliminary Results 
of Antidumping Duty Administrative Reviews, Termination of Admin- 
istrative Reviews, and Partial Termination of Administrative Reviews 
(“Preliminary Results”), 61 Fed. Reg. 35,713. Commerce issued the 
Final Results on January 15, 1997, see 62 Fed. Reg. 2081, and the 
Amended Final Results on March 26, 1997, see 62 Fed. Reg. 14,391. 

Since the administrative review at issue was initiated after Decem- 
ber 31, 1994, the applicable law is the antidumping statute as amended 
by the Uruguay Round Agreements Act (“URAA”), Pub. L. No. 103- 
465, 108 Stat. 4809 (1994) (effective January 1, 1995). See Torrington 
Co. v. United States, 68 F.3d 1347, 1352 (Fed. Cir. 1995) (citing URAA 
§ 291(a)(2), (b) (noting effective date of URAA amendments)). 


JURISDICTION 
The Court has jurisdiction over this mere pursuant to 19 U.S.C. 


§ 1516a(a) (1994) and 28 U.S.C. § 1581(c) (1994). 


STANDARD OF REVIEW 


The Court will uphold Commerce’s final determination in an anti- 
dumping administrative review unless it is “unsupported by substan- 


tial evidence on the record, or otherwise not in accordance with law.” 
19 U.S.C. § 1516a(b)(1)(B)(G) (1994); ;see NTN Bearing Corp. of America 
v. United States (“NTN Be paring”),24CIT__,__, 104 F. Supp. 2d 110, 


115-16 (2000) (detailing Court’s standard of review in antidumping 
proceedings). 


DISCUSSION 
I. Commerce’s CV Profit Calculation 
A. Background 


For this POR, Commerce used CV as the basis for NV “when there 
were no usable sales of the foreign like product in the comparison 
market.” Preliminary Results, 61 Fed. Reg. at 35,718. Commerce cal- 
culated the profit Seiony of CV using the statutorily preferred 
methodology of 19 U.S.C. § 1677b(e)(2)(A) (1994). See Final Results, 
62 Fed. Reg. at 2113. ‘Soccieat: in calculating CV, the statutorily 
preferred method is to calculate an amount for profit based on “the 
actual amounts incurred and realized by the specific exporter or pro- 
ducer being examined in the investigation or review . . . in connec- 
tion with the production and sale of a foreign like product [made] in 
the ordinary course of trade, for consumption in the foreign country.” 
19 U.S.C. § 1677b(e)(2)(A). 

In applying the preferred methodology for calculating CV profit, 
Commerce determined that “the use of aggregate data that encom- 
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passes all foreign like products under consideration for NV repre- 
sents a reasonable interpretation of [§ 1677b(e)(2)(A)] and results in a 
practical measure of profit that [Commerce] can apply consistently in 
each case.” Final Results, 62 Fed. Reg at 2113. Also, in calculating CV 
profit under § 1677b(e)(2)(A), Commerce excluded below-cost sales 
from the calculation which it disregarded in the determination of NV 
pursuant to § 1677b(b)(1) (1994). See id. at 2114. 


B. Contentions of the Parties 


FAG, SKF and INA contend that Commerce’s use of aggregate data 
encompassing all foreign like products under consideration for NV in 
calculating CV profit is contrary to § 1677b(e)(2)(A). See FAG’s Br. 
Supp. Mot. J. Agency R. (“FAG’s Br.”) at 4-11; SKF’s Br. Supp. Mot. J. 
Agency R. (“SKF’s Br.”) at 10-26; INA’s Br. Supp. Mot. J. Agency R. 
(“INA’s Br.”) at 9-16. Instead, FAG, SKF and INA claim that Com- 
merce should have relied on alternative methodologies such as the 
one described by § 1677b(e)(2)(B)(i), which provides a CV profit calcu- 
lation that is similar to the one Commerce used, but does not limit 
the calculation to sales made in the ordinary course of trade, that is, 
below-cost sales are not excluded from the calculation. See id. SKF 
also asserts that if Commerce’s exclusion of below-cost sales from the 
numerator of the CV profit calculation is lawful, Commerce should 
nonetheless include such sales in the denominator of the calculation 
to temper bias which is inherent in the agency’s dumping margin 
calculations. See SKF’s Br. at 26-30. 

Commerce responds that it properly calculated CV profit pursuant 
to § 1677b(e)(2)(A), based on aggregate profit data of all foreign like 
products under consideration for NV. See Def.’s Mem. Partial Opp’n 
Pls. Mots. J. Agency R. (“Def.’s Mem.”) at 13-26. Consequently, Com- 
merce maintains that since it properly calculated CV profit under 
subparagraph (A) rather than (B) of § 1677b(e)(2), it correctly excluded 
below-cost sales from the CV profit calculation. See id. at 16-17. 
Torrington generally agrees with Commerce’s contentions. See 
Torrington’s Resp. at 9-18. 


C. Analysis 


In RHP Bearings Ltd. v. United States, 23 CIT ___, 83 F. Supp. 2d 
1322 (1999), this Court upheld Commerce’s CV profit methodology of 
using aggregate data of all foreign like products under consideration 
for NV as being consistent with the antidumping statute. See id. at 
__, 83 F. Supp. 2d at 1336. Since Commerce’s CV profit methodology 
and the parties’ arguments at issue in this case are practically identi- 
cal to those presented in RHP Bearings, the Court adheres to its 
reasoning in RHP Bearings. The Court, therefore, finds that 
Commerce’s CV profit methodology is in accordance with law. 

Moreover, since (1) § 1677b(e)(2)(A) requires Commerce to use the 
actual amount for profit in connection with the production and sale of 
a foreign like product in the ordinary course of trade, and (2) 19 U.S.C. 
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§ 1677(15) (1994) provides that below-cost sales disregarded under 
§ 1677b(b)(1) are considered to be outside the ordinary course of trade, 
the Court finds that Commerce properly excluded below-cost sales 
from the CV profit calculation. 


II. Commerce’s Matching United States Sales to Similar Home-Mar- 
ket Sales Prior to Resorting to CV 

FAG and SKF maintain that Commerce erred in resorting to CV 
without first attempting to match United States sales, that is, EP or 
CEP sales, to similar home-market sales in instances where home- 
market sales of identical merchandise have been disregarded because 
they were out of the ordinary course of trade. See FAG’s Br. at 11-12; 
SKF’s Br. at 38-39. FAG and SKF maintain that a remand is neces- 
sary to bring Commerce’s practice in accord with the United States 
Court of Appeals for the Federal Circuit’s (“CAFC”) decision in Cemex, 
S.A. v. United States, 133 F.3d 897, 904 (Fed. Cir. 1998). Commerce 
agrees with FAG and SKF. See Def.’s Mem. at 27. 

The Court agrees with FAG, SKF and Commerce. In Cemex, the 
CAFC reversed Commerce’s practice of matching a United States sale 
to CV when the identical or most similar home-market model failed 
the cost test. See 133 F.3d at 904. The CAFC stated that “[t]he plain 
language of the statute requires Commerce to base foreign market 
value [(now NV)] on nonidentical but similar merchandise [(foreign 
like product under the amendments to the URAA)] . . . rather than 
[CV] when sales of identical merchandise have been found to be out- 
side the ordinary course of trade.” Jd. In light of Cemex, this matter is 
remanded so that Commerce can first attempt to match United States 
sales to similar home-market sales before resorting to CV. 


III. Zero-Value United States Transactions 

FAG and SKF argue that in light of NSK Ltd. v. United States, 115 
F.3d 965, 975 (Fed. Cir. 1997), the Court should remand the matter to 
Commerce to exclude their zero-value transactions from their mar- 
gin calculations. See FAG’s Br. at 12-13; SKF’s Br. at 35-37. FAG and 
SKF maintain that United States transactions at zero value, such as 
prototypes and samples, do not constitute true sales and, therefore, 
should be excluded from the margin calculations pursuant to NSK. 
See id. The identical issue was decided by this Court in SKF USA Inc. 
uv. United States, Slip Op. 99-56, 1999 WL 486537, *7 (June 29, 1999). 

Torrington concedes that a remand may be necessary in light of 
NSK, but argues that further factual inquiry by Commerce is neces- 
sary to determine whether the zero-price transactions were truly with- 
out consideration. See Torrington’s Resp. at 19-23. Torrington ar- 
gues that only if the transactions are truly without consideration can 
they fall within NSK’s exclusion. See id. 

Commerce concedes that the case should be remanded to it to ex- 
clude the sample transactions for which FAG and SKF received no 
consideration from their United States sales databases. See Def.’s 
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Mem. at 27-28. 

Commerce is required to impose antidumping duties upon mer- 
chandise that “is being, or is likely to be, sold in the United States at 
less than its fair value.” 19 U.S.C. § 1673(1) (1994). A zero-priced trans- 
action does not qualify as a “sale” poy therefore, by definition cannot 
be included in Commerce’s NV calculation. See NSK, 115 F.3d at 975 
(holding “that the term ‘sold’. . . requires both a transfer of owner- 
ship to an unrelated party and consideration.”). Thus, the distribu- 
tion of AF Bs for no consideration falls outside the purview of 19 U.S.C 
§ 1673. Consequently, the Court remands to Commerce to exclude 
any transactions that were not supported by consideration from SKF’s 
United States sales database and to adjust the dumping margins ac- 
cordingly. 


IV. Commerce’s Treatment of FAG’s and INA’s Imputed Credit and 
Inventory Carrying Costs in the Calculation of CEP Profit 
A. Background 


In calculating CEP, Commerce must reduce the starting price used 
to establish CEP by “the profit allocated to the ae described in 
paragraphs (1) and | 2)” of § 1677a(d) (1994). 19 U.S.C. § 1677a(d)(3). 
Under 19 U .C. § 167 7a(f), the “profit” that will be Sediicied from 
this starting price will be “determined by multiplying the total actual 
profit by [a] percentage” calculated “by dividing the total United States 


expenses by the total expenses.” Jd. § 1677a(f)(1), (2)(A). Section 
1677a(f)(2)(B) defines —_ United States expenses” as the total ex- 
penses deducted under § 1677a(d)(1) and (2), that is, commissions, 
direct and indirect se lling expenses, assumptions and the cost of any 
further manufacture or assembly in the United States. 

Section 1677a(f)(2)(C) establishes a tripartite hierarchy of methods 
for calculating “total expenses.” First, “total expenses” will be “[t]he 
expenses incurred with respect to the subject merchandise sold in 
the United States and the foreign like product sold in the exporting 
country” if Commerce Ac age ge such ie for the purpose of 
determining NV and CEP. Id. § 1677a(f)(2)(C)(i). If category (i) does 
not apply, then “total e xpenses’ ” will be “[t]he expenses incurred with 
respect to the narrowest category of merchandise sold in the United 
States and the ex sabes country which includes the subject mer- 
chandise.” Jd. § 1677a(f)(2)(C)(i). If neither category (i) or (ii) applies, 
then “total aa ill be “[t]he expenses incurred with respect to 
the narrowest category of merchandise sold in all countries which 
includes the subject merchandise.” Jd. § 1677a(f)(2)(C)(iii). “Total ac- 
tual profit” is based on whichever categor y of merchandise is used to 
calculate “total expenses” under § 1677a(f)(2)(C). See id. § 1677a(f)(2)(D). 

FAG and INA reported U nited ing sales that Commerce treated 
as CEP sales pursuant to 19 U.S.C. § 1677a(b), and Commerce de- 
ducted an amount for profit allocated to the expenses enumerated by 
19 U.S.C. § 1677a(d)(1) and (2). See 19 U.S.C. § 1677a(d)(3). In the 
profit calculation, Commerce excluded imputed expenses and carry- 





56 CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 8, FEBRUARY 21, 2001 


ing costs from the “total actual profit” calculation, defined in 
§ 1677a(f)(2)(D), and from the “total expenses” calculation, defined in 
§ 1677a(f)(2)(C), but included them in the “total United States ex- 
penses” calculation, defined in § 1677a(f)(2)(B). FAG objected to the 
omission of imputed expenses and carrying costs from “total expenses,” 
and Commerce responded by stating the following: 


Sections [1677a(f)(1) and 1677a(f)(2)(D)] of [Title 19] state that the 
per-unit profit amount shall be an amount determined by multi- 
plying the total actual profit by the applicable percentage (ratio of 
total U.S. expenses to total expenses) and that the total actual 
profit means the total profit earned by the foreign producer, ex- 
porter, and affiliated parties. In accordance with the statute, we 
base the calculation of the total actual profit used in calculating 
the per-unit profit amount for CEP sales on actual revenues and 
expenses recognized, by the company. In calculating the per-unit 
cost of the U.S. sales, we have included net interest expense. 
Therefore, we do not need to include imputed interest expenses 
in the “total actual profit” calculation since we have already ac- 
counted for actual interest in computing this amount under sec- 
tion [1677a(f)(1)]. 

When we allocated a portion of the actual profit to each CEP 
sale, we have included imputed credit and inventory carrying costs 
as part of the total U.S. expense allocation factor. This methodol- 
ogy is consistent with section [1677a(f)(1)| of the statute which 
defines “total United States expense” as the total expenses de- 
scribed under section [1677a(d)(1) and (2)]. Such expenses include 
both imputed credit and inventory carrying costs. 

Final Results, 62 Fed. Reg. at 2126-27 


B. Contentions of the parties 

FAG and INA complain that in calculating “total United States ex- 
penses” pursuant to 19 U.S.C. § 1677a(f)(2)(B), Commerce included 
amounts for imputed credit and inventory carrying expenses, but failed 
to include these amounts in its calculation of “total expenses,” as 
defined by 19 U.S.C. § 1677a(f)(2)(C). See FAG’s Br. at 13-14; INA’s Br. 
at 16-17. FAG and INA argue that the plain language of the statute 
demonstrates that any expense constituting “total United States ex- 
penses” must also be included in “total expenses.” See id. 

Commerce maintains that the statute does not address the use of 
imputed expenses in the calculation of “total expenses” or “total ac- 
tual profit.” See Def.’s Mem. at 31. Commerce based its decision to 
exclude the expenses from “total actual profit” and “total expenses” 
on its “conclusion that the imputed expenses were already accounted 
for through the inclusion of actual interest expenses in ‘total actual 
profit’ and ‘total expenses.” See id. at 35. Commerce acknowledges 
that imputed and actual expenses may differ, but maintains that “they 
serve as a reasonable surrogate for one another in the calculation of 
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actual profit.” Id. 

Finally, Commerce contends that the Court should not entertain 
INA’s claim since it was not raised during the administrative proceed- 
ings. See id. at 37. Torrington generally agrees with Commerce. See 
Torrington’s Resp. at 24-27. 


C. Analysis 


Commerce and Torrington argue that INA has not properly ex- 
hausted its administrative remedies with respect to Commerce’s treat- 
ment of INA’s imputed credit and inventory carrying costs in the cal- 
culation of CEP profit. The exhaustion doctrine requires a party to 
present its claims to the relevant administrative agency for consider- 
ation before raising them to the Court. See Unemployment Compensa- 
tion Comm’n of Alaska v. Aragon, 329 U.S. 143, 155 (1946) (“A review- 
ing court usurps the agency’s function when it sets aside the adminis- 
trative determination upon a ground not theretofore presented and 
deprives the [agency] of an opportunity to consider the matter, make 
its ruling, and state the reasons for its action.”). In this case, how- 
ever, there is no absolute requirement of exhaustion in the Court of 
International Trade. See Alhambra Foundry Co. v. United States, 12 
CIT 348, 346-47, 685 F. Supp. 1252, 1255-56 (1988). Section 2637(d) of 
Title 28 of the United States code directs that “the Court of Interna- 
tional Trade shall, where appropriate, require the exhaustion of ad- 


ministrative remedies.” By its use of the phrase “where appropriate,” 


Congress vested discretion in the Court to determine the circum- 
stances under which it shall require the exhaustion of administrative 
remedies. See Cemex, S.A., 133 F.3d at 905. “[E]ach exercise of judi- 
cial discretion in not requiring litigants to exhaust administrative 
remedies” has been characterized as “an exception to the doctrine of 
exhaustion.” Alhambra Foundry, 12 CIT at 347, 685 F. Supp. at 1256 
(citing Timken Co. v. United States, 10 CIT 86, 93, 630 F. Supp. 1327, 
1334 (1986)). 

In the past, the Court has exercised its discretion to obviate ex- 
haustion where: (1) requiring it would be futile, see Rhone Poulenc, 
S.A. v. United States, 7 CIT 133, 135, 583 F. Supp. 607, 610 (1984) (“St 
appears that it would have been futile for plaintiffs to argue that the 
agency should not apply its own regulation”), or would be “inequitable 
and an insistence of a useless formality” as in the case where “there 
is no relief which plaintiff may be granted at the administrative level,” 
United States Cane Sugar Refiners’ Ass’n v. Block, 3 CIT 196, 201, 544 
F. Supp. 883, 887 (1982); (2) a subsequent court decision has inter- 
preted existing law after the administrative determination at issue 
was published, and the new decision might have materially affected 
the agency’s actions, see Timken Co. v. United States, 10 CIT 86, 93, 
630 F. Supp. 1327, 1334 (1986); (3) the question is one of law and does 
not require further factual development and, therefore, the court does 
not invade the province of the agency, see id.; R.R. Yardmasters of 
America v. Harris, 721 F.2d 1332, 1337-39 (D.C. Cir. 1983); and (4) the 
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plaintiff had no reason to suspect that the agency would refuse to 
adhere to “clearly applicable precedent,” Philipp Bros. v. United States, 
10 CIT 76, 79-80, 630 F. Supp. 1317, 1820-21 (1986). 

Although INA did not raise this issue during the administrative 
process, the Court exercises it discretion to rule on the issue here. 
The danger that the Court decides the issue before Commerce has 
the opportunity to examine it at the administrative level is not present 
since Commerce already had the opportunity to consider the same 
issue vis-a-vis FAG in the instant case, and INA’s arguments do not 
materially differ from those raised by FAG in the instant case. INA 
may be excused from its failure to raise the issue before Commerce 
since Commerce in fact considered the issue. See Krupp Thyssen 
Nirosta GmbH v. United States, Slip Op. 00-89, 2000 WL 1118114, *3 
n.1 (July 31, 2000) (plaintiffs not precluded from bringing forth argu- 
ment not raised at administrative level because record showed that 
Commerce actually considered issue); Natural Resources Def. Coun- 
cil, Inc. v. United States Envtl. Prot. Agency, 824 F.2d 1146, 1151 (1987) 
(same); Washington Ass’n for Television and Children v. FCC, 712 
F.2d 677, 682 n.10 (D.C. Cir. 1983) (citing cases). 

In SNR Roulements v. United States,24 CIT __, __, 118 F. Supp. 
2d 1333, 1338-41 (2000), this Court determined that “Commerce im- 
properly excluded imputed inventory and carrying costs from ‘total 
expenses’ when it had included these expenses in ‘total United States 
expenses” because such action was contrary to the plain meaning of 
19 U.S.C. § 1677a. This Court remanded the issue to Commerce, 
directing it to “include all expenses included in ‘total United States 
expenses in the calculation of ‘total expenses.” Jd. at 1341. 

Since Commerce’s methodology and FAG’s and INA’s arguments in 
this case are practically identical to those presented in SNR 
Roulements, the Court adheres to its reasoning in SNR Roulements. 
The Court, therefore, finds that Commerce’s methodology was not in 
accordance with law. The Court remands this issue to Commerce to 
include all expenses included in “total United States expenses” in 
the calculation of “total expenses” for both FAG and INA. 


V. CV Home-Market Credit Expense Rate 


SKF contends that Commerce erred in “calculating a home market 
credit expense rate based on price, but applying that rate to cost.” See 
SKF’s Br. at 30. Specifically, SKF contends that Commerce “computed 
a credit expense rate based on the ratio of home market credit ex- 
pense to home market gross unit price” when “calculating an average 
home market credit expense to be deducted from CV.” Jd. Commerce 
applied the home-market credit expense rate to the COP, rather than 
price, of each model to derive a per unit amount for home-market 
credit expense. See id. Commerce then deducted the per unit ex- 
pense amount in the CV calculation. See id. SKF maintains that ap- 
plying a home-market credit expense rate based upon price to cost is 
contrary to the “fundamental principle inherent in all antidumping 
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rate and factor calculations, that the calculation of the rate and its 
application must be consistent.” SKF’s Reply Supp. Mot. J. Agency R. 
(“SKF’s Reply”) at 20. 

Commerce agrees that it erred “by calculating a home market credit 
expense rate based upon price but applying that rate to cost,” and 
asks the Court to remand the matter for recalculation of SKF’s home- 
market credit cost. Def.’s Mem. at 70—71. Torrington, however, main- 
tains that Commerce’s methodology is reasonable and should be af- 
firmed. See Torrington’s Resp. at 35-37. 

In light of the foregoing, the Court remands this issue to Com- 
merce to reconsider its decision to calculate the home-market credit 
expense rate based upon price and then apply that rate to cost. 


VI. Commerce’s Determination of the Level of Trade for NTN’s CEP 
Sales and Denial of a Level of Trade Adjustment 

A. Background 

1. Statutory Provisions 


Under pre-URAA antidumping law, there were no specific provi- 
sions providing for an adjustment to foreign market value (“FMV”) 
for any difference in LOT between United States price (now EP or 
CEP) and FMV. Commerce, however, promulgated a regulation stat- 
ing that: (1) it normally would calculate FMV and United States price 
based on sales at the same commercial LOT; and (2) if such sales 
were insufficient to permit an adequate comparison, Commerce would 
calculate FMV based on such or similar sales at the most comparable 
LOT in the United States market, making appropriate adjustments 
for differences affecting price comparability. See 19 C.F.R. § 353.58 
(1994); see generally NEC Home Elecs., Ltd. v. United States, 54 F.3d 
736, 739 (Fed. Cir. 1995) (discussing 19 C.F.R. § 353.58). 

The URAA amended the antidumping statute to provide for a spe- 
cific provision regarding adjustments to NV for differences in LOTs. 
Instead of FMV, see 19 U.S.C. § 1677b (1988), the statute now pro- 
vides for NV, see URAA § 233(a)(1), 108 Stat. at 4898 (replacing the 
term FMV with NV), which shall be based on: 


the price at which the foreign like product is first sold (or, in the 
absence of a sale, offered for sale) for consumption in the export- 
ing country, in the usual commercial quantities and in the ordi- 
nary course of trade and, to the extent practicable, at the same 
level of trade as the export price or constructed export price. 


19 U.S.C. § 1677b(a)(1)(B)G) (emphasis added). The statute also pro- 
vides for an LOT adjustment to NV under the following conditions: 


The price described in [§ 1677b(a)(1)(B), i.e., NV,] shall also be 
increased or decreased to make due allowance for any difference 
(or lack thereof) between the export price or constructed export 
price and the price described in [§ 1677b(a)(1)(B)]| (other than a 
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difference for which allowance is otherwise made under [§ 1677b(a)]) 
that is shown to be wholly or partly due to a difference in level of 
trade between the export price or constructed export price and 
normal value, if the difference in level of trade— 
(i) involves the performance of different selling activities; and 
(ii) is demonstrated to affect price comparability, based on a 
pattern of consistent price differences between sales at differ- 
ent levels of trade in the country in which normal value is de- 
termined. 
In a case described in the preceding sentence, the amount of the 
adjustment shall be based on the price differences between the two 
levels of trade in the country in which normal value is determined. 


19 U.S.C. § 1677b(a)(7)(A). In sum, to qualify for an LOT adjustment 
to NV, a party has the burden to show that the following two condi- 
tions have been satisfied: (1) the difference in LOT involves the per- 
formance of different selling activities; and (2) the difference affects 
price comparability. See Statement of Administrative Action (““SAA”),! 
H.R. Doc. 103-316, at 829 (1994), reprinted in 1994 U.S.C.C.A.N. 4040 
(stating that “if a respondent claims [an LOT] adjustment to decrease 
normal value, as with all adjustments which benefit a responding 
firm, the respondent must demonstrate the appropriateness of such 
adjustment”); see also NSK Ltd. v. United States, 190 F.3d 1321, 1330 
(Fed. Cir. 1999) (noting that a respondent bears the burden of estab- 
lishing entitlement to an LOT adjustment). 

When the available data does not provide an appropriate basis to 
grant an LOT adjustment, but NV is established at an LOT constitut- 
ing a more advanced stage of distribution than the LOT of the CEP, 
the statute ensures a fair comparison by providing for an additional 
adjustment to NV known as the “CEP offset.” See 19 U.S.C. 
§ 1677b(a)(7)(B). Specifically, the CEP offset provides that NV “shall 
be reduced by the amount of indirect selling expenses incurred in the 
country in which normal value is determined on sales of the foreign 
like product but not more than the amount of such expenses for which 
a deduction is made [from CEP] under [19 U.S.C. § 1677a(d)(1)(D)].” 
19 U.S.C. § 1677b(a)(7)(B). 


2. Commerce’s LOT Methodology 


During this review, Commerce applied the following LOT method- 
ology. See Final Results, 62 Fed. Reg. at 2105; Preliminary Results, 
61 Fed. Reg. at 35,718. In accordance with § 1677b(a)(1)(B)(i), Com- 
merce first calculates NV based on exporting-country (or third-coun- 


! The Statement of Administrative Action (“SAA”) re presents “an authoritative expression by the Adminis 
tration concerning its views reg g the interpretation and application of the Uruguay Round agreements.” 
H.R. Doc. 103-316, at 656 (1994), reprinted in 1994 U.S.C.C.A.N. 4040. “It is the exy ation of the Congress that 
future Administrations will observe and apply the interpretations and commitments set out in this Statement.” 
Id.; see also 19 U.S.C. § 3512(d) (1994) (“The statement of administrative action approved by the Congress... . shall 
be regarded as an authoritative expression by the United States concerning the interpretation and application 
of the Uruguay Round Agreements and this Act 


in any judicial proceeding in which a question arises concerning 
such interpretation or application.” 
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try) sales, to the extent practicable, at the same LOT as the United 
States (EP and CEP) sales. See Final Results, 62 Fed. Reg. at 2105. 
When Commerce is unable to find comparison sales at the same LOT 
as the EP or CEP sales, it compares such United States sales to sales 
at a different LOT in the comparison (home or third-country) market. 
See id. 

With respect to the LOT methodology for CEP sales, Commerce 
first calculates CEP by making adjustments to its starting price un- 
der 19 U.S.C. § 1677a(d), but before making any adjustments under 
§ 1677a(c). See id. Commerce reasoned that the § 1677a(d) “adjust- 
ments are necessary in order to arrive at, as the term CEP makes 
clear, a ‘constructed’ export price,” that is, it is intended to reflect as 
closely as possible a price corresponding to an EP between non-affili- 
ated exporters and importers. Jd. at 2107. Once the starting price is 
adjusted under § 1677a(d), Commerce has a “hypothetical transaction 
price that would likely have been charged to the first purchaser in 
the United States had that purchaser been unaffiliated to the ex- 
porter.” Def.’s Mem. at 49-50. 

The next step in its LOT analysis is to determine whether sales in 
the home-market exist that are at the same LOT as the adjusted CEP 
sales. In making such a determination, Commerce examines whether 
the home-market sales are “at different stages in the marketing pro- 
cess than the export price or CEP,” that is, Commerce reviews and 
compares the distribution systems in the home-market and U.S. ex- 
port markets, “including selling functions, class of customer, and the 
level of selling expenses for each type of sale.” Final Results, 62 Fed. 
Reg. at 2105. 

If the adjusted CEP sales and the NV sales are at a different LOT, 
Commerce then considers whether an LOT adjustment is appropri- 
ate. In determining the propriety of an adjustment to NV, Commerce 
determines whether two conditions specified in § 1677b(a)(7)(A) are 
satisfied: (1) “there must be differences between the actual selling 
activities performed by the exporter at the level of trade of the U.S. 
sale and the level of trade of the comparison market sales used to 
determine NV”; and (2) “the differences must affect price comparabil- 
ity as evidenced by a pattern of consistent price differences between 
sales at the different levels of trade in the market in which NV is 
determined.” Preliminary Results, 61 Fed. Reg. at 35,718. If there is 
no pattern of consistent price differences, no adjustment is made. 
Finally, for CEP sales, if NV is established at an LOT which consti- 
tutes a more advanced stage of distribution than the CEP LOT, and if 
there is no appropriate basis for granting an LOT adjustment, Com- 
merce makes a CEP offset to NV under § 1677b(a)(7)(B). See id. 


B. Contentions of the Parties 


NTN contends that Commerce improperly denied a price-based LOT 
adjustment under § 1677b(a)(7)(A) for CEP sales made in the United 
States market at an LOT different from the home-market sales. See 
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NTN’s Mem. Supp. Mot. J. Agency R. (“NTN’s Mem.”) at 6-8. In par- 
ticular, NTN argues, inter alia, that Commerce incorrectly determined 
NTN’s CEP LOT because the agency failed to use the sale to the first 
unaffiliated purchaser in the United States to determine NTN’s CEP 
LOT. See id. at 7-8. In other words, according to NTN, if Commerce 
had used the CEP starting price, that is, without any § 1677a(d) ad- 
justment, to determine CEP LOT, NTN would have satisfied the statu- 
tory requirements for an LOT adjustment for its CEP sales. See id. at 
7; NTN’s Reply at 8. In support of its position, NTN cites Borden Inc. 
v. United States, 22 CIT __,4 F. Supp. 2d 1221 (1998), where the court 
determined that Commerce’s methodology of making a § 1677a(d) 
adjustment to CEP prior to the LOT analysis contravened the pur- 
pose of § 1677b(a)(7)(A). See NTN’s Reply at 5-6 (citing Borden, 4 F. 
Supp. 2d at 1241). NTN requests that the Court adopt the holding of 
Borden and remand the LOT issue to Commerce to determine NTN’s 
CEP LOTs prior to any § 1677a(d) deductions and, afterwards, to grant 
NTN a price-based LOT adjustment for its CEP sales. See id. at 7. 

Commerce, in turn, argues that it properly determined the LOT for 
NTN’s CEP sales after deducting expenses and profit from the price 
to the first unaffiliated purchaser in the United States pursuant to 
§ 1677a(d) because § 1677b(a)(7)(A), which provides for an LOT adjust- 
ment, requires Commerce to compare CEP, not the “unadjusted” start- 
ing price of CEP, with NV. See Def.’s Mem. at 52-61. Commerce notes 
CEP is defined in § 1677a(b) as the price at which the subject mer- 
chandise is first sold (or agreed to be sold) in the United States as 
“adjusted” under § 1677a(d). See id. at 52-53. According to Commerce, 
the adjusted CEP price is to be compared to prices in the home-mar- 
ket based on the same LOT whenever it is practicable; when it is not 
practicable and the LOT difference affects price comparability, Com- 
merce makes an LOT adjustment. See id. at 54. Commerce makes a 
CEP offset when “the home market sales are at a different [LOT] but 
there is not sufficient data to determine whether the difference in 
levels of trade affects price comparability.” Jd. If the CEP price is not 
adjusted before it is compared under the approach advocated by NTN 
and Torrington, “there will always be substantial deductions from the 
resale prices in the United States (because they are mandatory),” but 
they “will be compared to resale prices in the home market from 
which virtually [there will] never be any equivalent deductions,” thus 
creating a substantial imbalance and a skewed comparison between 
NV and CEP. /d. at 55 (emphasis in the original). 

Commerce further asserts that the Court should not follow Borden 
because it is not based upon persuasive statutory analysis. See id. at 
56-61. Commerce maintains that the court in Borden rejected the 
plain language of the statute because although § 1677b(a)(7)(B) does 
not specify that § 1677a(d) adjustments are to be made to the CEP 
starting price, “if the statute is read as a whole, it is obvious that the 
term ‘level of trade of the constructed export price’ refers to an ad- 
justed price because ‘constructed export price’ means the price to the 
unaffiliated purchaser in the United [States] as adjusted pursuant to 
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section 1677a(b).” Id. at 58. 

Commerce claims that it properly denied an LOT adjustment for 
NTN’s CEP sales because NTN failed to establish its entitlement to 
an LOT adjustment. See id. at 61-65. Commerce was unable to calcu- 
late an LOT adjustment because “NTN did not have a level of trade 
equivalent to the CEP level of trade in the home market,” making it 
impossible to quantify the difference in price between the CEP LOT 
and the home-market LOT. Jd. at 64. Commerce demonstrates that 
NTN does not contend that Commerce failed to properly apply its 
methodology to its data, but “only that it should have used the start- 
ing price for determining the CEP” LOT. /d. 

Torrington generally agrees with Commerce's positions, emphasiz- 
ing that: (1) Commerce correctly made § 1677a(d) adjustments to the 
starting price of CEP prior to determining an LOT for NTN’s CEP 
sales; and (2) properly denied an LOT adjustment for NTN’s CEP 
sales. See Torrington’s Resp. at 39-47. Accordingly, Torrington con- 
tends that this Court should not disturb Commerce’s reasonable in- 
terpretation of the statute as applied to the record evidence. See id. 
SKF generally agrees with the contentions of Commerce and 
Torrington. See SKF’s Resp. at 43-59. 


C. Analysis 


Under the first step of Chevron U.S.A. Inc. v. Natural Resources 
Defense Council, Inc., 457 U.S. 837, 842 (1984), the Court must ascer- 
tain whether the antidumping statute’s plain language speaks to the 
precise question at issue. Here, 19 U.S.C. § 1677b(a)(7) specifically 
provides that to make an LOT adjustment to NV, Commerce must 
determine if there is “a difference in level of trade between the... 
constructed export price and normal value.” In other words, Com- 
merce must first calculate CEP before performing its LOT analysis. 
Title 19, United States Code, § 1677a provides the following guidance 
for determining CEP: 


(b) Constructed export price 


The term “constructed export price” means the price at which 
the subject merchandise is first sold (or agreed to be sold) in the 
United States before or after the date of importation by or for the 
account of the producer or exporter of such merchandise or by a 
seller affiliated with the producer or exporter, to a purchaser not 
affiliated with the producer or exporter, as adjusted under sub- 
sections (c) and (d) of this section. 


(emphasis added).” 


t both sections 

id together. 

ta statutor 

ion so as to re itation and internal quotation 
marks omitted 
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Thus, the starting price under § 1677a(b) must be “adjusted under 
subsections (c) and (d)” of § 1677a to determine CEP. Also, the language 
of § 1677a(c) as well as § 1677a(d) clearly provides that subsection (c) 
and (d) adjustments must be made to the starting price used to “es- 
tablish” CEP. See 19 U.S.C. § 1677a(c); 19 U.S.C. § 1677a(d) (“For pur- 
poses of this section, the price used to establish constructed export 
price shall also be reduced by... .”). The Court, therefore, finds that 
§ 1677a unambiguously requires Commerce to make subsection (c) 
and (d) adjustments to § 1677a(b)’s starting price to determine CEP. 

This Court has already ruled on this issue. See NTN Bearing, 24 
CIT at__, 104 F Supp. 2d at 127-31; SNR Roulements, 24 CIT at ___ 
118 F. Supp. 2d at 1341-45. This Court found that since the language 
of § 1677a is unambiguous in how to calculate CEP, it would not fol- 
low the rationale of Borden. See generally Connecticut Nat'l Bank v. 
Germain, 503 U.S. 249, 253-54 (1992) (“[Clourts must presume that a 
legislature says in a statute what it means and means in a statute 
what it says there. When the words of a statute are unambiguous, 
then, this first canon is also the last: ‘judicial inquiry is complete”) 
(citations omitted); VE Holding Corp. v. Johnson Gas Appliance Co., 
917 F.2d 1574, 1579 (Fed. Cir. 1990) (“It is axiomatic that statutory 
interpretation begins with the language of the statute. If... the 
language is clear and fits the case, the plain meaning of the statute will 
be regarded as conclusive”) (citations omitted). Any imbalance that 
§ 1677a’s definitions of CEP creates with respect to Commerce’s LOT 
analysis when comparing NV with CEP must be rectified by Congress 
because neither the Court nor Commerce may rewrite the statute. 

Thus, the Court finds that Commerce properly made § 1677a(d) 
adjustments to NTN’s starting price in order to arrive at CEP and 
make its LOT determination. The Court also finds that Commerce’s 
decision to deny NTN an LOT adjustment is supported by substantial 
evidence. Section 1677b(a)(7)(A) permits Commerce to make an LOT 
adjustment “if the difference in level of trade . . . involves the perfor- 
mance of different selling activities|| and... is demonstrated to affect 
price comparability, based on a pattern of consistent price differences 
between sales at different levels of trade in the country in which 
normal value is determined.” With respect to CEP sales, Commerce 
found that the same LOT as that of the CEP for merchandise under 
review did not exist for any respondent in the home market; there- 
fore, Commerce was unable to “determine whether there was a pat- 
tern of consistent price differences between the [LOTs] based on 
respondent’s [|home-market] sales of merchandise under review.” See 
Final Results, 62 Fed. Reg. at 2106. 

Commerce looked to alternative methods for calculating LOT ad- 
justments in accordance with the SAA. See id. In particular, Com- 
merce noted that the SAA states: 


“if the information on the same product and company is not avail- 
able, the [LOT] adjustment may also be based on sales of other 
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products by the same company. In the absence of any sales, in- 
cluding those in recent time periods, to different levels of trade 
by the exporter or producer under investigation, Commerce may 
further consider the selling expenses of other producers in the 
foreign market for the same product or other products.” 


Id. (quoting SAA at 830). Commerce did not have the information that 
would have supported the use of these alternative methods. See id. 
Consequently, with respect to CEP sales which Commerce was un- 
able to quantify an LOT adjustment, it granted a CEP offset to re- 
spondents, including NTN, where the home-market sales were at a 
more advanced LOT than the sales to the United States, in accor- 
dance with 19 U.S.C. § 1677b(a)(7)(B). See id. In sum, Commerce acted 
well within the directive of the statute in denying the LOT adjust- 
ment and granting a CEP offset instead. See 19 U.S.C. § 1677b(a)(7). 


VII. Commerce’s Recalculation of NTN’s Home-Market and United 
States Indirect Selling Expenses Without Regard to Level of Trade 
A. Background 


In its preliminary calculations, Commerce had calculated NTN’s 
United States indirect selling expenses without regard to LOTs. See 
Final Results, 62 Fed. Reg. at 2105. NTN argued that Commerce 
should have recalculated NTN’s United States selling expenses to 


reflect its reported indirect selling expense allocations based on LOT. 
See id. Torrington, in turn, contended that Commerce should reject 
NTN’s indirect selling expense allocations based on LOT because they 
bear no relationship to the way in which NTN incurs the expenses. 
See id. 

Commerce responded that in three prior reviews it determined that 
NTN’s methodology for allocating its indirect selling expenses based 
on LOTs did not bear any relationship to the manner in which NTN 
incurred these United States selling expenses and its methodology 
led to distorted allocations. See id. Commerce noted that the court 
upheld its methodology in NTN Bearing Corp. v. United States (“NTN”), 
19 CIT 1221, 1233-34, 905 F. Supp. 1083, 1094—95 (1995). See id. Com- 
merce “found that the allocations NTN calculated according to levels 
of trade were misplaced and that it could not conclusively demon- 
strate that its [indirect selling expenses] vary across levels of trade.” 
Id. Because Commerce found during this POR that NTN “did not 
provide sufficient evidence demonstrating that its selling expenses 
are attributable to levels of trade,” the agency recalculated NTN’s 
United States indirect selling expenses to represent such selling ex- 
penses for all United States sales. Id. 


B. Contentions of the Parties 


Although recognizing that in NTN, 19 CIT at 1233-34, 905 F. Supp. 
at 1094—95, the Court decided against an LOT adjustment for NTN’s 
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indirect selling expenses because it failed to quantify the expenses at 
each LOT, NTN “respectfully requests that this court reconsider this 
issue based on the facts of this case.” See NTN’s Mem. at 10-11. 

NTN also asserts that if Commerce had conducted its LOT analysis 
properly, it would have found more than one LOT in the United States. 
See NTN’s Reply at 9. NTN notes that Commerce has accepted NTN’s 
methodology of allocating its United States indirect selling expenses 
based on LOT in previous reviews and even stated that NTN’s “meth- 
odology prevents, rather than creates, certain distortions.” NTN’s 
Reply at 10-11 (quoting Tapered Roller Bearings and Parts Thereof, 
Finished and Unfinished, from Japan and Tapered Roller Bearings, 
Four Inches or Less in Outside Diameter, and Components Thereof, 
From Japan; Final Results of Antidumping Duty Administrative Re- 
views and Revocation in Part of an Antidumping Finding, 61 Fed. 
Reg. 57,629, 57,636 (Nov. 7, 1996)). Accordingly, NTN requests that 
the Court remand the matter to Commerce and instruct it to recalcu- 
late NTN’s margins by using NTN’s reported indirect selling expense 
LOT allocations. See id. at 11. 

Commerce responds that it found only one LOT in the United States 
market and, moreover, there is no evidence of quantitative analysis 
tying the allocation method to the expenses. See Def.’s Mem. at 66. 
Commerce asserts that NTN only quantified the allocation itself and, 
therefore, the Court should sustain the agency’s recalculation of NTN’s 
United States indirect selling expenses. See id. at 66-67. 

Torrington supports Commerce and argues that NTN has not dis- 
tinguished the current review from previous reviews in which the 
Court affirmed Commerce’s recalculation of NTN’s indirect selling 
expenses without regard to LOT. See Torrington’s Resp. at 48—49. 


( . Analysis 


The Court disagrees with NTN that it adequately supported its LOT 
adjustment claim for its reported United States indirect selling ex- 
penses. Although NTN purports to show that it incurred different 
selling expenses at different trade levels, the evidence to which it 
points does not show that its allocation methodology reasonably quan- 
tifies the United States indirect selling expenses incurred at different 
LOTs. See NTN Bearing, 24 CIT at __, 104 F. Supp. 2d at 131-33; 
NTN, 19 CIT at 1234, 905 F. Supp. at 1095. Given that NTN had the 
burden before Commerce to establish its entitlement to an LOT ad- 
justment, its failure to provide the requisite evidence compels the 
Court to conclude that it has not met its burden of demonstrating 
that Commerce’s denial of the LOT adjustment was not supported by 
substantial evidence and was not in accordance with law. See NSK, 
190 F.3d at 1330. 

Accordingly, the Court denies NTN’s remand request for recalcula- 
tion of its margins using its reported United States indirect selling 
expense data. 
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VIII. Constructed Export Price Profit Calculation Without Regard to 
Level of Trade 


A. Background 


In calculating CEP, Commerce must reduce the starting price used 
to establish CEP by “the profit allocated to expenses described in para- 
graphs (1) and (2)” of § 1677a(d). 19 U.S.C. § 1677a(d)(3). Under 19 
U.S.C. § 1677a(f) (1994), the “profit” that will be deducted from this 
starting price will be “determined by multiplying the total actual profit 
by [a] percentage” calculated “by dividing the total United States ex- 
penses by the total expenses.” Jd. § 1677a(f)(1), (2)(A). Section 
1677a(f)(2)(B) defines “total United States expenses” as the total ex- 
penses deducted under § 1677a(d)(1) and (2), that is, commissions, 
direct and indirect selling expenses, assumptions, and the cost of any 
further manufacture or assembly in the United States. Section 
1677a(f)(2)(C) establishes a tripartite hierarchy of methods for calcu- 
lating “total expenses.” First, “total expenses” will be “[t]he expenses 
incurred with respect to the subject merchandise sold in the United 
States and the foreign like product sold in the exporting country” if 
Commerce requested such expenses for the purpose of determining 
NV and CEP. Id. § 1677a(f)(2)(C)(). If Commerce did not request these 
expenses, then “total expenses” will be “[t]he expenses incurred with 
respect to the narrowest category of merchandise sold in the United 
States and the exporting country which includes the subject mer- 
chandise.” Jd. § 1677a(f)(2)(C)(ii). If the data necessary to determine 
“total expenses” under either of these methods is not available, then 
“total expenses” will be “[t]he expenses incurred with respect to the 
narrowest category of merchandise sold in all countries which in- 
cludes the subject merchandise.” Jd. § 1677a(f)(2)(C)(iii). “Total actual 
profit” is based on whichever category of merchandise is used to cal- 
culate “total expenses” under § 1677a(f)(2)(C). See id. § 1677a(f)(2)(D). 

During this POR, NTN argued that profit levels differed by LOT 
and had an effect on prices and CEP profit and, therefore, Commerce 
should calculate CEP profit on an LOT-specific basis rather than for 
each class or kind of merchandise. See Final Results, 62 Fed. Reg. at 
2125. NTN reasoned that § 1677a(f)(2)(C) “expresses a preference for 
the [CEP] profit calculation to be done as specifically as possible with 
respect to sales in the appropriate markets of the subject merchan- 
dise or the narrowest category of merchandise which includes the 
subject merchandise.” Id. 


Commerce rejected NTN’s argument, concluding that: 


Neither the statute nor the SAA require us to calculate CEP profit 
on bases more specific than the subject merchandise as a whole. 
Indeed, while we cannot at this time rule out the possibility that 
the facts of a particular case may require division of CEP profit, 
the statute and SAA, by referring to “the” profit, “total actual 
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profit,” and “total expenses” imply that we should prefer calculating 
a single profit figure. NTN’s suggested approach would also add a 
layer of complexity to an already complicated exercise with no 
guarantee that the result will provide any increase in accuracy. 
We need not undertake such a calculation (see Daewoo Electron- 
ics v. International Union, 6 F.3d 1511, 1518-19 (CAFC 1993)). 
Finally, subdivision of the CEP-profit calculation would be more 
susceptible to manipulation. Congress has specifically warned us 
to be wary of such manipulation of the profit allocation (see S. 
Rep. 103-412, 103d Cong., 2d Sess at 66-67). 
Id. 


B. Contentions of the Parties 


NTN contends that Commerce erred by refusing to calculate CEP 
profit on LOT-specific basis. See NTN’s Mem. at 11. Highlighting the 
“narrowest category of merchandise” language of § 1677a(f)(2)(C)(ii) 
and (iii), NTN again argues that there is a clear statutory preference 
that profit be calculated on the narrowest possible basis. See id. at 
11-12. Moreover, NTN claims that since CV profit is calculated by 
LOT and matching is by LOT, CEP profit should be calculated to ac- 
count for differences in LOT. See id. at 12. NTN asserts that the 
mere fact that a calculation is difficult is not a valid reason to sacri- 
fice accuracy. See id. at 13. NTN further asserts that Commerce’s 
speculation that an adjustment is susceptible to manipulation pro- 
vides no grounds for rejecting an adjustment. See id. NTN, there- 
fore, requests that the Court remand the issue to Commerce to calcu- 
late CEP profit on an LOT-specific basis. 

Commerce responds that it properly determined CEP profit with- 
out regard to LOT. See Def.’s Mem. at 68—70. Commerce notes, inter 
alia, that § 1677a(f) does not refer to LOT, that is, the statute does not 
require that CEP profit be calculated on an LOT-specific basis. See id. 
at 69. In addition, Commerce asserts that even assuming that a nar- 
rower basis for the CEP-profit calculation is warranted in some cir- 
cumstances, NTN has not provided any factual support for such a 
deviation from Commerce's standard methodology for calculating CEP 
profit. See id. at 70. Torrington generally agrees with Commerce’s 
CEP-profit calculation. See Torrington’s Resp. at 49-52. 


C. Analysis 


Section 1677a(f), as Commerce correctly notes, does not make any 
reference to LOT. Accordingly, the Court’s duty under Chevron is to 
review the reasonableness of Commerce’s statutory interpretation. 
See IPSCO, Inc. v. United States, 965 F.2d 1056, 1061 (Fed. Cir. 1992) 
(quoting Chevron, 467 U.S. at 844). 

This Court upheld Commerce’s refusal to calculate CEP on an LOT- 
specific basis in NTN Bearing, 24 CIT at__, 104 F. Supp. 2d at 133-— 
35, finding it to be reasonable and in accordance with law. The Court 
examined the language of the statute and concluded that the statute 
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clearly contemplates that, in general, the “narrowest category” will 
include the class or kind of merchandise that is within the scope of an 
investigation or review. The Court based its conclusion on its exami- 
nation of subsections (ii) and (iii) of § 1677a(f)(C)’s “total expense” 
definition. Both subsections refer to “expenses incurred with respect 
to the narrowest category of merchandise . . . which includes the 
subject merchandise.” The term “subject merchandise” is defined as 
“the class or kind of merchandise that is within the scope of an inves- 
tigation, a review, a suspension agreement, an order under this sub- 
title or section 1303 of this title, or a finding under the Antidumping 
Act, 1921.” 19 U.S.C. § 1677(25). 

Accordingly, as in NTN Bearing, the Court finds that Commerce 
reasonably interpreted § 1677a(f) in refusing to apply a narrower sub- 
category of merchandise such as one based on LOT. The Court, more- 
over, agrees with Commerce’s conclusion that a “subdivision of the 
CEP-profit calculation would be more susceptible to manipulation,” a 
result that Congress specifically warned Commerce to prevent. Final 
Results, 62 Fed. Reg. at 2125. Finally, even if the Court were to as- 
sume that a narrower basis for calculating CEP profit would be justi- 
fied under some circumstances, the Court agrees with Commerce 
that NTN failed to provide adequate factual support of how the CEP 
profit calculation was distorted by Commerce’s standard methodology. 


IX. Commerce’s Refusal to Apply the Special Rule for Further Manu- 
facturing to INA’s Constructed Export Price Sales — Exhaustion 
of Administrative Remedies 

Commerce argues that the Court should not entertain INA’s argu- 

ments because INA failed to raise the issue at the administrative 

level, thus failing to exhaust its administrative remedies. See Def.’s 

Mem. at 39-40. As discussed above, the application of the doctrine of 

exhaustion of administrative remedies is subject to several excep- 

tions and ultimately lies within the discretion of the Court. See 28 

U.S.C. § 2637(d); Cemex, 133 F.3d at 905. 

INA waived its right to have this claim heard by the Court by not 
bringing it forth during the administrative process.’ Additionally, there 
are no factors urging the Court to excuse INA’s failure to present this 
issue during the administrative process. INA presents no reason, let 
alone a compelling reason, for its failure to raise this claim below. 
Indeed, it appears that INA had several opportunities to raise the 
issue before Commerce. See Def.’s Mem. at 39-43. Allowing INA to 
proceed with its claim before the Court would be unfair and contrary 


> Additionally, none of the exceptions to the doctrine of exhaustion apply. Although the Court considered 
Commerce's refusal to apply the special rule under similar circumstances in RHP Bearings Ltd. v. United 
States, 24 CIT A , 120 F. Supp. 2d 1116, 1119-26 (2000), this case does not fall within the exception to the 
exhaustion doctrine that applies when subsequent court decisions interpret existing law after the administra- 
tive determination at issue was published that might have materially affected the agency’s actions. See Timken 
Co. v. United States, 10 CIT 86, 93, 630 F. Supp. 1327, 1334 (1986). The interpretation of existing law set forth in 
RHP Bearings, if applied to the instant dispute, would not necessarily have a substantial impact upon Commerce’s 
determination, since RHP Bearings involved the reasonableness of Commerce’s exercise of discretion under 19 
U.S.C. § 1677a(e), and the question of reasonableness must be decided on a case-by-case basis 
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to the principles underlying the exhaustion doctrine. See McKart v. 
United States, 395 U.S. 185, 194—95 (1969) (party should be prohib- 
ited from seeking judicial review of a claim that was not appealed 
through the administrative process because: (1) “judicial review may 
be hindered by the failure of the litigant to allow the agency to make 
a factual record, or to exercise its discretion or apply its expertise”; 
(2) notions of judicial efficiency favor the requirement of exhaustion; 
(3) “notions of administrative autonomy require that the agency be 
given a chance to discover and correct its own errors”; and (4) it is 
also “possible that frequent and deliberate flouting of the administra- 
tive process could weaken the effectiveness of an agency by encour- 
aging people to ignore its procedures.”). Accordingly, the Court will 
not entertain INA’s arguments regarding Commerce’s refusal to ap- 
ply the special rule for further manufacturing to INA’s CEP sales. 


X. Commerce’s Failure to Convert Certain Expenses from Foreign Cur- 
rency to United States Dollars 

INA alleges that Commerce erred in failing to convert certain do- 
mestic inland freight and marine insurance expenses from Deutsche 
Marks (“DM”) to United States dollars in calculating CEP and EP. See 
INA’s Br. at 22-23. Commerce agrees that it committed this error. 
See Def.’s Mem. at 43—44. Torrington agrees that these errors should 
be corrected. See Torrington’s Mem. Supp. Mot. J. Agency R. 
(“Torrington’s Mem.”) at 57. 

In light of the foregoing, the Court remands this issue to Com- 
merce to convert the relevant expenses from DM to United States 
dollars before calculating CEP and EP. 


XI. Commerce’s Treatment of Certain Discounts, Rebates and Billing 
Adjustments Reported by SKF, INA and NTN 
A. Background 


SKF’s Home-Market Support Rebates 


SKF reported certain allocated home-market support rebates on a 
customer-specific basis. In accepting SKF’s reporting of home-mar- 
ket support rebates on a customer-specific basis, Commerce stated 
the following: 


We agree with SKF Germany regarding early payment discounts, 
support rebates, and billing adjustment 2. SKF Germany reported 
these adjustments to the best of its ability. SKF Germany did not 
report these adjustments on a transaction-specific basis due to 
their very nature and we find that SKF Germany’s methodology 
is not unreasonably distortive. Further, there is no information 
on the record that would lead us to believe that these adjust- 
ments were not granted in proportionate amounts with respect 
to sales of out-of-scope and in-scope merchandise. Torrington’s 
argument that SKF’s allocation is distortive is purely specula- 
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tive... . Due to the nature of support rebates, transaction-spe- 
cific reporting is not feasible. ... SKF Germany grants these 
rebates to distributors/dealers to ensure that they obtain a mini- 
mum profit level on sales to select customers. Hence, because 
SKF Germany does not issue these rebates based on specific sales 
to the distributor/dealers, SKF Germany cannot report transac- 
tion-specific rebate amounts. Therefore, we find that SKF 
Germany’s reporting methodology is not unreasonably distortive 
and that SKF Germany responded to the best of its ability. 


Final Results, 62 Fed. Reg. at 2094. 


SKF’s and NTN’s Home-market Early-payment Discounts 

SKF reported certain home-market early-payment discounts. SKF 
granted these discounts to eligible customers by multiplying the unit 
price by the percentage discount for which the customer was eligible. 
See Home Market Verification Report of SKF GmbH (SKF) Sales Ques- 
tionnaire Response for 1994—95 Administrative Review (12/31/96) (Case 
No. A—428-—801) at 13. SKF multiplied the resulting figure by a factor 
“representing the ratio of total early payment discounts actually taken 
on the merchandise under review by all customers in the channel of 
distribution to total early payment discounts on subject merchandise 
for which the channel of customers were eligible.” Jd. Commerce ac- 
cepted the discounts as reported by SKF, stating that its “findings at 
verification indicate that it is not feasible for SKF Germany to allo- 
cate this adjustment more specifically, given the large volume of trans- 
actions involved, the level of detail contained in SKF’s normal ac- 
counting records, and the time constraints imposed by the statutory 
deadlines... .” Final Results, 62 Fed. Reg. at 2094. Commerce was 
satisfied that SKF’s reporting methodology reflected the way in which 
SKF Germany does business, that SKF Germany reported the dis- 
counts to the best of its ability, and that the methodology was not 
unreasonably distortive. See id. 

NTN also claimed home-market early-payment discounts. In ac- 
cepting these discounts, Commerce stated the following: 


NTN Germany explained in its response that the adjustments 
were based on agreements with customers for eligible products. 
Resulting total amounts for each customer were allocated to sales 
to the customer. Based on NTN Germany’s response and infor- 
mation on the record from verifications of previous reviews, we 
believe [that the] respondent has acted to the best of its ability in 
reporting the adjustments and its allocations are not unreason- 
ably distortive. 


Final Results, 62 Fed. Reg. at 2097. 


SKF’s and INA’s Home-Market Billing Adjustments 
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SKF reported home-market billing adjustment two, for which “it 
did not issue credit/debit notes on a transaction-specific basis.” Home 
Market Verification Report of SKF GmbH (SKF) Sales Questionnaire 
Response for 1994—95 Administrative Review (12/31/96) (Case No. A— 
428-801) at 12. SKF indicated that “these adjustments were typically 
general credit/debit memos covering a group of transactions for which 
there was a mistake in billing over a period of time.” Jd. SKF “aggre- 
gated these notes and calculated customer-specific billing adjustment 
factors,” then allocated the billing adjustments over all sales to the 
customer. Id. 


In accepting SKF’s methodology, Commerce stated the following: 


With respect to billing adjustment 2, SKF Germany reported bill- 
ing adjustments not associated with a specific transaction. These 
adjustments include credit or debit notes that SKF Germany is- 
sued relating to multiple invoice lines. SKF Germany could not 
tie these adjustments to a specific transaction because the billing 
adjustments reported in this field were part of credit or debit 
notes, issued to the customer, that related to multiple invoices, 
products, or multiple invoice lines. In these cases, the most fea- 
sible reporting methodology that SKF Germany could use was a 
customer-specific allocation, given the large volume of transac- 
tions involved in these AFBs reviews and the time constraints 
imposed by the statutory deadlines. For these reasons, we find 
that this methodology is not unreasonably distortive. 


Final Results, 62 Fed. Reg. at 2094. 


INA reported two types of billing adjustments. One was made on an 
invoice-specific basis, with each invoice covering a single transaction. 
See Final Results, 62 Fed. Reg. 2096. The first billing adjustment is 
not at issue here. The second billing adjustment involved invoices 
containing more than one transaction, where, according to 
Commerce's Final Results, “INA used the same fixed and constant 
percentage for all transactions on the invoice.” /d. In accepting INA’s 
adjustment as reported, Commerce stated that INA’s use of the same 
fixed and constant percentage for all transactions on an invoice was 
the equivalent of reporting the adjustment on a transaction-specific 
basis. Jd. Commerce verified the billing adjustment and, finding no 
discrepancies, allowed both upward and downward billing adjustments. 
See id. 


B. Contentions of the Parties 


Torrington alleges that Commerce improperly accepted SKF’s home- 
market support rebates, home-market early-payment discounts and 
home-market billing adjustment number two because SKF failed to 
show that: (1) all reported amounts directly related to specific products; 
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(2) its methodology was non-distortive; and (3) it made its best efforts 
to report the transactions on a more precise basis. Torrington alleges 
that Commerce improperly accepted INA’s home-market billing ad- 
justments and NTN’s home-market early-payment discounts for es- 
sentially the same reasons it improperly accepted SKF’s adjustments. 

Torrington maintains that the Court of Appeals for the Federal Cir- 
cuit (“CAFC”) has clearly defined “direct” adjustments to price as those 
that “vary with the quantity sold, or that are related to a particular 
sale,” and Commerce cannot treat adjustments that do not meet this 
definition as direct. Torrington’s Mem. at 12 (citing Torrington Co. v. 
United States (“Torrington CAFC”), 82 F.3d 1039, 1050 (Fed. Cir. 1996) 
(quotations omitted)). Torrington contends that here Commerce “re- 
defined ‘direct’ to achieve what Torrington CAFC had previously dis- 
allowed” by allowing respondents to report allocated post-sale price 
adjustments (“PSPAs”) if they acted to the best of their abilities in 
light of their record-keeping systems and the results were not unrea- 
sonably distortive. Jd. at 14. Torrington acknowledges that this Court 
has already approved of Commerce’s practice as applied under post- 
URAA law in Timken Co. v. United States (“Timken”), 22 CIT _, 16 
F. Supp. 2d 1102 (1998), but asks the Court to reconsider its approval. 
See Torrington’s Reply at 5-6. 

Furthermore, Torrington maintains that the amendments to the 
URAA did not modify the distinction between direct and indirect ad- 
justments established under pre-URAA law such as Torrington CAFC. 
See Torrington’s Mem. at 15 (citing 19 U.S.C. § 1677a(d)(1)(B), (D) 
(1994) and § 1677b(a)(7)(B) (1994)). Torrington is not convinced that 
the SAA accompanying the URAA contradicts its contentions. See id. 
at 16 (citing SAA at 823-24). 

Torrington also contends that even under its new methodology, 
Commerce’s determination was not supported by substantial evidence 
inasmuch as respondents failed to show that (1) their reporting meth- 
ods did not result in distortion; and (2) they put forth their best ef- 
forts to report the information on a more precise basis. See id. at 25. 
Torrington emphasizes that respondents have the burden of showing 
non-distortion and best efforts, and having failed to do so, must not 
benefit from the adjustment. See id. Torrington, therefore, requests 
that this Court reverse Commerce’s determination with respect to 
the various PSPAs and remand the case to Commerce with instruc- 
tions to disallow all of the claims. See id. at 26. 

Commerce responds that Torrington erred in relying on Torrington 
CAFC because the case does not stand for the proposition that direct 
price adjustments may only be accepted when they are reported on a 
transaction-specific basis. See Def.’s Mem. at 88. Rather, the 
Torrington CAFC court “merely overturned a prior Commerce|] prac- 
tice . . . of treating certain allocated price adjustments as indirect 
expenses,” id. (citing Torrington CAFC, 82 F.3d at 1047-51), and “does 
not address appropriate allocation methodologies” used in reporting 
the price adjustments in question, id. at 88-89 (quoting Final Re- 





74 CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 8, FEBRUARY 21, 2001 


sults, 62 Fed. Reg. at 2091). Also contrary to Torrington’s assertion, 
Commerce did not consider Torrington CAFC as addressing proper 
allocation methodologies; rather, Commerce only viewed Torrington 
CAFC as holding that “Commerce could not treat as indirect selling 
expenses ‘improperly’ allocated price adjustments.” Jd. at 90. Com- 
merce notes that pursuant to its new methodology, it does not con- 
sider price adjustments to be any type of selling expense, either di- 
rect or indirect, and, therefore, Torrington’s argument is not only 
without support, but also inapposite to Torrington CAFC. See id. 

Additionally, Commerce argues that its findings are supported by 
substantial evidence. See id. at 91. With respect to SKF’s discounts, 
rebates and price adjustments, Commerce maintains that “(1) SKF 
had reported the adjustments on the most specific basis possible and, 
thus, had cooperated to the best of its ability; and (2) the allocation 
method was not distortive.” Jd. at 92. Commerce argues that at veri- 
fication, it found no evidence that SKF’s adjustments were granted 
disproportionately on out-of-scope merchandise, showing that SKF’s 
allocation “effectively removed any rebates paid on out-of-scope mer- 
chandise from the amount of the actual customer-specific adjustment.” 
Id. at 92-93. 

Commerce argues that Torrington’s interpretation of the holding of 
Torrington CAFC is incorrect, and that the case is irrelevant because 
Commerce did not deduct the adjustments as direct selling expenses. 
See id. at 94. With respect to Torrington’s argument that SKF did not 
carry the burden of proving non-distortion, Commerce responded that 
it “would defeat the purpose of permitting allocations if Commerce 
also required respondents to provide transaction-specific adjustments 
so as to prove that the allocation is non-distortive.” Jd. at 95. Com- 
merce argues that such a requirement would contravene the spirit of 
§ 1677m. See id. 

With respect to SKF’s early-payment discounts, Commerce argues 
that it “reviewed SKF’s methodology for this particular discount and 
concluded that it was reasonable and avoided distortions.” Jd. at 96. 
Commerce verified that in granting the discount, SKF did not favor 
out-of-scope merchandise. See id. at 96-97. Commerce maintains that 
the result of the methodology was that the discount was attributable 
to merchandise in “exact proportion to the amount of the invoices 
made up of subject merchandise” and all out-of scope merchandise 
was removed from the discount before reporting to Commerce. Jd. at 97. 

Commerce argues that Torrington’s arguments for rejection of the 
discounts are without merit because: (1) its reliance on Torrington 
CAFC is misplaced; (2) Torrington failed to recognize that SKF made 
an adjustment for the fact that certain customers did not take advan- 
tage of the discounts to which they were entitled, and Commerce 
verified that SKF’s adjustment did not have a significant effect; and 
(3) SKF satisfied its burden of showing entitlement to the claimed 
adjustments. See id. at 98. 

With respect to SKF’s home-market support rebates, Commerce 
argues that the record demonstrates that such rebates are by their 
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nature customer-specific, and they were granted and reported on a 
customer-specific basis. See id. at 93. Commerce argues that no po- 
tential for distortion exists because at verification, Commerce did not 
find any provisions in SKF’s rebate agreements favoring out-of-scope 
merchandise. See id. (citing Home Market Verification Report of SKF 
GmbH (SKF) Sales Questionnaire Response for 1994—95 Administra- 
tive Review (12/31/96) (Case No. A-428—801) at 15). 

With respect to SKF’s home-market billing adjustments, Commerce 
maintains that it “verified that the manner in which the adjustments 
were granted did not produce a danger of distortion.” Id. at 98. Com- 
merce argues that there is no danger of random distortion nor a danger 
of deliberate manipulation. See id. at 99. Commerce maintains that 
Torrington’s reliance on Torrington CAFC is misplaced because that 
case does not resolve whether Commerce can make direct adjust- 
ments for allocated adjustments. See id. at 100. 

Commerce argues that because INA’s home-market billing adjust- 
ments were reported on an invoice-specific basis, a simple allocation 
would have removed the effects of out-of-scope merchandise. See id. 
at 101. Commerce, however, was able to verify that INA had not re- 
ported sales on out-of-scope merchandise. See id. Because INA did 
not report sales on out-of-scope merchandise, the sales on which INA 
reported billing adjustments did not include out-of-scope merchan- 
dise. See id. If there was more than one transaction on an invoice, 
INA allocated the billing adjustment over all transactions using a 
fixed percentage. See id. Thus, Commerce argues that there is no 
possibility of distortion, and dismisses Torrington’s arguments as in- 
valid. See id. at 101-103. 

As with SKF’s early-payment discounts, Commerce argues that 
NTN’s discounts are inherently non-distortive, since for this discount 
to create distortion, “the discount would have to be granted if the 
invoice for the non-subject merchandise was paid early, but the in- 
voice for the subject merchandise was not paid early.” Jd. at 103. 
Commerce argues that there was no need for verification in this re- 
view since: (1) the early-payment discount is inherently non-distortive, 
having been granted only on in-scope merchandise; and (2) Commerce 
had verified NTN’s discounts during prior reviews, and there is no 
evidence that NTN changed its business practice since the last verifi- 
cation. See id. at 103-05. Commerce maintains that Torrington’s reli- 
ance upon Torrington CAFC is misplaced and, contrary to Torrington’s 
contentions, it is not always possible to report early-payment dis- 
counts on a transaction-specific basis. See id. at 104—05. 

SKF concurs with Commerce’s position. SKF maintains that 
Commerce’s allowance of its home-market rebates, home-market cash 
discounts and home-market billing adjustments is consistent with 
the holding of Torrington CAFC. See SKF’s Resp. at 4-5, 9-19. SKF 
argues that it reported the adjustments according to the way in which 
they were incurred. See id. SKF argues that the current antidumping 
statute, the intent of Congress and the precedent of this Court sup- 
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port its position. See id. SKF maintains that it acted to the best of its 
ability in reporting the adjustments in a reasonable and non-distortive 
manner, and that Commerce’s allowance of the adjustment was sup- 
ported by substantial evidence. 

SKF also contends that the record demonstrates that Commerce 
properly accepted SKF’s information under § 1677m(e), which pro- 
vides that “information not meeting all of [Commerce’s| requirements 
must still be accepted if timely, verifiable, reliable, the party acted to 
the best of its ability, and the data can be used without undue difficul- 
ties.” Id. at 10, 19-21. 

SKF contends that substantial record evidence supports Commerce’s 
conclusions regarding SKF’s reporting capabilities and its decision to 
allow the adjustments. See id. at 21-26. SKF contends that its inabil- 
ity to report the adjustments on a more specific basis results from 
the nature of the adjustments and, moreover, it would be unreason- 
able to expect SKF to alter its dealings with its customers to fit 
Torrington’s conception of the antidumping reporting requirements. 
See id. SKF argues that the same methodology used in the subject 
review was used in a previous review where no distortion was found 
and, furthermore, there is no evidence of distortion in the subject 
review. See id. at 26—28. Finally, SKF argues that Commerce’s deci- 
sion to allow the adjustments was supported by substantial evidence 
because they were reported in the manner in which they were granted 
and as specifically as possible given SKF’s accounting records, and 
Commerce verified the accuracy of SKF’s reporting. See id. at 29-39. 

INA argues that it provided billing adjustment information in ac- 
cordance with Commerce’s request, and Commerce properly accepted 
the information. See INA’s Br. Opp’n Torrington at 3. INA points out 
that its information was verified by Commerce and found to be accu- 
rate. See id. at 6. INA also argues that its billing adjustment was not 
allocated, as Commerce stated in the Final Results, but that it was 
reported on a product- and invoice-specific basis, making the alloca- 
tion issue raised by Torrington inapplicable. See id. at 9. 

NTN argues that Commerce properly accepted its reporting of early- 
payment discounts. See NTN’s Resp. at 5. NTN maintains that it 
reported these discounts to the best of its ability, and that Commerce 
properly found its methodology to be sound and non-distortive. See 
id. NTN argues that Commerce’s acceptance of its early-payment 
discounts was in accordance with the statute, the SAA, legislative 
intent and Commerce’s current policy. See id. at 6-7. NTN disagrees 
with Torrington’s contention that Torrington CAFC is applicable to 
the adjustment at issue. See id. at 7-8. 


C. Analysis 


Commerce’s decision to accept SKF’s home-market support rebates, 
early-payment discounts and billing adjustment two was supported 
by substantial evidence and was fully in accordance with the post- 
URAA statutory language, as well as with the SAA that accompanied 
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the enactment of the URAA because (1) Commerce verified the ad- 
justments to determine that they were reliable and could not be re- 
ported more specifically; (2) Commerce properly determined that SKF 
acted to the best of its ability in reporting the adjustments; and (3) 
Commerce properly accepted SKF’s allocation methodology after care- 
fully reviewing the differences between such merchandise and ensur- 
ing that the allocations were not unreasonably distortive. See Final 
Results, 62 Fed. Reg. at 2094. 

Commerce’s decision to accept NTN’s reported home-market early- 
payment discounts was supported by substantial evidence and was 
fully in accordance with the post-URAA statutory language, as well as 
with the SAA that accompanied the enactment of the URAA because 
(1) Commerce properly relied on verification conducted in prior re- 
views to gauge the accuracy of the reported adjustment; (2) Com- 
merce properly determined that NTN acted to the best of its ability in 
reporting the adjustments; and (3) Commerce properly accepted NTN’s 
allocation methodology after carefully reviewing the differences be- 
tween such merchandise and ensuring that the allocations were not 
unreasonably distortive. See Final Results, 62 Fed. Reg. at 2097. 

Commerce’s decision to accept INA’s reported home-market billing 
adjustment two was supported by substantial evidence and was fully 
in accordance with the post-URAA statutory language, as well as with 
the SAA that accompanied the enactment of the URAA because (1) 
Commerce verified the adjustments to determine that they were re- 
liable and could not be reported more specifically; (2) Commerce prop- 
erly determined that INA acted to the best of its ability in reporting 
the adjustments; and (3) Commerce properly accepted INA’s report- 
ing of billing adjustment two after carefully reviewing the data to 
ensure that INA’s reporting was not unreasonably distortive. See Fi- 
nal Results, 62 Fed. Reg. at 2096. 

After the enactment of the URAA, Commerce reevaluated its treat- 
ment of PSPAs, and since that time it treats them as adjustments to 
price and not as selling expenses. Indeed, Commerce’s treatment of 
the home-market support rebates, early-payment discounts and bill- 
ing adjustments as adjustments to price instead of selling expenses is 
the issue left unanswered by the pre-URAA cases upon which 
Torrington relies, namely, Torrington CAFC; Koyo Seiko Co. v. United 
States (“Koyo”), 36 F.3d 1565 (Fed. Cir. 1994); and Consumer Prods. 
Div., SCM Corp. v. Silver Reed America Inc.(“Consumer Products”), 
753 F.2d 1033 (Fed. Cir. 1985).4 

The Court disagrees with Torrington that Torrington CAFC man- 
dates that direct price adjustments may only be accepted when they 


In Torrington CAFC, the Court of Appeals did not hold that billing adjustments must be treated as selling 
expenses. The Torrington CAFC court specifically noted that it was treating billing adjustments as selling 
expenses only because there was no argument offered suggesting otherwise, and the issue whether such treat 
ment was appropriate remaine¢ Torrington CAFC, at 1050 n.15. Torrit n’s reliance on Koyo and Con 
sumer Products is equally unjustified. The Koyo court, citing Consumer Products, noted that “[dlirect expenses 
are ‘expenses which vary with the quantity sold, such as commissions” and did not address the issue of billing 
adjustments. Koyo, 36 F.3d at 1569 n.4 (quoting Consumer Products, 753 F.2d at 1035). Because these cases address 
Commerce’s treatment of selling expenses, and Commerce did not treat the adjustments at issue as selling 
expenses, these cases are irrelevant to the issue at hand 
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are reported on a transaction-specific basis. Rather, as Commerce 
correctly pointed out, Torrington CAFC merely overturned a prior 
Commerce practice of treating certain allocated price adjustments as 
indirect selling expenses and did not address the propriety of the allo- 
cation methods that respondents used in reporting the price adjust- 
ments in question. See Final Results, 62 Fed. Reg. at 2091. Although 
(1) “Commerce treated rebates and billing adjustments as selling ex- 
penses in preceding reviews under pre-URAA law,” and (2) “previ- 
ously decided that such adjustments are selling expenses and, there- 
fore, should not be treated as adjustments to price,” this did not “pre- 
clude Commerce’s change in policy or this Court’s reconsideration of 
it stance in light of the newly-amended antidumping statute [(that is, 
19 U.S.C. § 1677m(e) (1994))].” Timken, 16 F. Supp. 2d at 1107. “Nei- 
ther the pre-URAA nor the newly-amended statutory language im- 
poses standards establishing the circumstances under which Com- 
merce is to grant or deny adjustments to NV for PSPAs.” Jd. at 1108 
(citing Torrington CAFC, 82 F.3d at 1048). Moreover, 19 U.S.C. 
§ 1677m(e) “specifically directs that Commerce shall not decline to 
consider an interested party’s submitted information if that informa- 
tion is necessary to the determination but does not meet all of 
Commerce’s 
established requirements, if the [statute’s] criteria are met.” Id. 
Commerce applied its post-URAA methodology to analyze adjust- 
ments to price, explaining that Commerce accepted PSPAs as direct 
adjustments to price if Commerce determined that a respondent, in 
reporting these adjustments, acted to the best of its ability to associ- 
ate the adjustment with the sale on which the adjustment was made, 
rendering its reporting methodology not unreasonably distortive. Fi- 
nal Results, 62 Fed. Reg. at 2090. In evaluating the degree to which 
an allocation over scope and non-scope merchandise may be distortive, 
Commerce examines “the extent to which the out-of-scope merchan- 
dise included in the allocation pool is different from the in-scope mer- 
chandise in terms of value, physical characteristics, and the manner 
in which it is sold.” Jd. Torrington’s argues that Commerce’s method- 
ology is unlawful. See Torrington’s Reply at 9-12. Torrington is incor- 
rect. Although the URAA does not compel Commerce’s new policy on 
price adjustments, the statute does not prohibit Commerce’s new practice. 
Commerce’s “change in policy . . . substitutes a rigid rule with a 
more reasonable method that nonetheless ensures that a respondent’s 
information is reliable and verifiable.” Timken, 16 F. Supp. 2d at 1108. 
Commerce’s decision to accept SKF’s and NTN’s allocated adjustments 
to price is acceptable, “especially .. . in light of the more lenient 
statutory instructions of [19 U.S.C. §] 1677m(e).” Id. Accordingly, 
“Commerce’s decision to accept the PSPAs . .. is fully in accordance 
with the post-URAA statutory language and directions of the SAA,” 
and the decision to accept SKF’s, NTN’s and INA’s adjustments was 
reasonable even though the adjustments were not reported on a trans- 
action-specific basis and even though the allocations included rebates 





U.S. COURT OF INTERNATIONAL TRADE 


on non-scope merchandise. See id. 

Torrington argues that the post-URAA statute retains the distinc- 
tion between “direct” and “indirect” expenses and, therefore, does not 
permit Commerce to alter its treatment of adjustments to price. See 
Torrington’s Reply at 6-8. Torrington trivializes the statutory changes 
that prompted Commerce to reevaluate its treatment of adjustments 
and consequently revise its regulations. Because Commerce now treats 
PSPAs as adjustments to price rather than selling expenses, the dis- 
tinction between direct versus indirect selling expenses is no longer 
relevant for the purpose of determining the validity of allocated price 
adjustments. One of the goals of Congress in passing the URAA was 
to liberalize certain reporting requirements imposed on respondents 
in antidumping reviews. Such intent is evident both in the amend- 
ments enacted by the URAA and in the SAA. The URAA amended the 
antidumping law to include a new subsection, 19 U.S.C. § 1677m(e). 
The provision states that: 


In reaching a determination under [19 U.S.C.] section 1671b, 
1671d, 1673b, 1673d, 1675, or 1675b . . . the administering author- 
ity and the Commission shall not decline to consider information 
that is submitted by an interested party and is necessary to the 
determination but does not meet all the applicable requirements 
established by the administering authority or the Commission, if— 

(1) the information is submitted by the deadline established for 

its submission, 

(2) the information can be verified, 

(3) the information is not so incomplete that it cannot serve as 

a reliable basis for reaching the applicable determination, 

(4) the interested party has demonstrated that it acted to the 

best of its ability in providing the information and meeting the 

requirements established by the administering authority or the 

Commission with respect to the information, and 

(5) the information can be used without undue difficulties. 


19 U.S.C. § 1677m(e). This section of the statute liberalized 
Commerce’s general acceptance of data submitted by respondents in 
antidumping proceedings by directing Commerce not to reject data 
submissions once Commerce concludes that the specified criteria are 
satisfied.° 


Next, Torrington suggests that Commerce has improperly shifted 
the burden of proof to domestic interested parties by requiring them 


stration does not intend to char Commerce's 
nt practice s to allocate these expenses \ n transactic 
ic reporting 1 | method used does not ca inaccur 
distortions.” SAA at 823-24. TI or’ 1e statute and the accompanying SAA both support Commerce 
allocations in circumstances such as those present here. Furthermore, Co ’s treatment of the allocated 
billing adjustments is consistent with its new antidumping regulations ch permit Commerce to “consider 
illocated expenses and price adjustments whe eporting is not feasible,” 19 C.F.R 
§ 351.401(g)(1), and it is also consistent with Commerce’ reject an allocation method solely 
because the method includ out-of-scope’ merchandise * Antidumping Duties; Countervailing Duties 
Final Rule, 62 Fed. Reg 
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to produce evidence of distortion. See, e.g., Torrington’s Reply at 12— 
13. This argument is without merit. As a routine part of its antidump- 
ing practice, Commerce accepts a range of reporting methodologies 
and allocations adopted by respondents. In each of those instances it 
could be asserted that the effect of Commerce’s acceptance is to “shift 
the burden of proof” to the petitioner to demonstrate why it was inap- 
propriate to accept the reporting methodology at issue. But the mere 
fact of accepting an adjustment as reported cannot be a sufficient 
ground for rejecting Commerce’s decision. It would be anomalous 
indeed to expect a respondent to provide Commerce, in addition to 
the information on the basis of which Commerce could conclude that 
the respondent’s reporting methods are not distortive, with a proof of 
the validity of Commerce’s determination of that sort. Such a scheme 
would effectively allow the respondent to bind Commerce, restricting 
Commerce’s inherent power to investigate, examine and render a 
decision. 

In determining whether SKF’s and NTN’s allocation over scope 
and non-scope merchandise was unreasonably distortive, or whether 
INA’s reporting of adjustments on a product- and invoice-specific ba- 
sis was unreasonably distortive, Commerce reasonably has not re- 
quired respondents to demonstrate the non-distortive nature of the 
allocation directly, for example, by compelling them to identify sepa- 
rately the adjustments on scope merchandise and compare them to 
the results of allocations over both scope and non-scope merchandise. 
Such a burdensome exercise would defeat the entire purpose under- 
lying the more flexible reporting rules, by compelling the respondent 
to go through the enormous effort that the new rules were intended 
to obviate. Rather, Commerce has adopted criteria by which Com- 
merce itself could determine whether an allocation over scope and 
non-scope merchandise was likely to cause unreasonable distortions. 

In the case at hand, Commerce properly concluded that the alloca- 
tion by SKF of the price adjustments reported over scope and non- 
scope merchandise was not unreasonably distortive, having been 
“granted in proportionate amounts with respect to sales of out-of- 
scope and in-scope merchandise.” Final Results, 62 Fed. Reg. at 2094. 
SKF’s home-market support rebates were reported for each distribu- 
tor/dealer as a fixed and constant percentage of all sales to such dis- 
tributor/dealer, and upon verification, Commerce found no discrepan- 
cies. See SKF’s Resp. at 30-31; Home Market Verification of SKF 
GmbH (SKF) Sales Questionnaire Response, Investigation No. A-428— 
801, Admin. Rev. 1994-95, at 15. SKF’s home-market early-payment 
discounts were not allocated over total sales or customer-specific ad- 
justments; they were reported based on transaction-specific eligibil- 
ity using transaction-specific payment terms in a manner which ex- 
cluded out-of-scope merchandise. See SKF’s Resp. at 32-35. At verifi- 
cation, Commerce determined that this method reflects the nature in 
which SKF does business and that its methodology is not unreason- 
ably distortive. See Final Results, 62 Fed. Reg. at 2094. SKF reported 
home-market billing adjustment two using a customer-specific allo- 
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cation, which Commerce found to be the most reasonable and non- 
distortive, given the adjustment’s relationship to multiple invoices, 
products, or invoice lines and the large number of transactions. See id. 

Commerce also properly concluded that the allocation by NTN of 
the home-market early-payment discounts reported over scope and 
non-scope merchandise was not unreasonably distortive. Similar to 
SKF’s early-payment discount, NTN’s adjustment is unlikely to re- 
sult in distortion because the discounts are granted for payment of an 
entire invoice encompassing several transactions. Distortion would 
occur if the discount was granted to a customer paying early on an 
invoice covering only non-subject merchandise, and there is no evi- 
dence that this occurred. Although Commerce did not verify NTN’s 
response for this review, Commerce verified this adjustment in the 
fourth review, and NTN indicated that its methodology in the fourth 
review is the same as the one used in the present review. See 
Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From France, et al.; Final Results of Antidumping Duty Ad- 
ministrative Reviews, Partial Termination of Administrative Reviews, 
and Revocation in Part of Antidumping Duty Orders, 60 Fed. Reg. 
10,900, 10,934 (Feb. 28, 1995). Moreover, Commerce found no indica- 
tion of distortion in the instant review. See Final Results, 62 Fed. 
Reg. at 2097. 

Additionally, Commerce was justified in concluding that INA’s re- 
porting of its billing adjustment on a product- and invoice-specific 
basis was not unreasonably distortive. INA reported the adjustment 
on an invoice-specific basis, pursuant to Commerce’s instructions.°® 
Although no allocation was used, Commerce verified INA’s reporting 
and confirmed that INA had not reported sales on out-of-scope mer- 
chandise. See Sixth Administrative Review of Antidumping Duty Or- 
ders on AFBs from Germany: Verification of Home Market Sales In- 
formation Submitted by INA Walzlager Schaeffler KG (06/28/96) (Case 
No. A-428-—801) at 3-4. Consequently, the billing adjustment related 
to those sales would not involve out-of-scope merchandise. 

Torrington labels Commerce’s conclusion that SKF’s, NTN’s and 
INA’s methodologies would not result in distortive allocations as mere 
“beliefs” and asserts that Commerce failed to verify this point ad- 
equately. See Torrington’s Mem. at 26—28. Torrington fails to acknowl- 
edge the appropriate level of deference owed to Commerce’s verifica- 
tions. “|A] verification is a spot check and is not intended to be an 
exhaustive examination of the respondent’s business. [Commerce] 
has considerable latitude in picking and choosing which items it will 


° In the Final Results, Commerce stated the following: “INA reported this adjustment on an invoice-specific 
basis. Where INA had more than one transaction on an invoice, INA used the same fixed and constant percentage 
for all transactions on the invoice.” 62 Fed. Reg. at 2096. INA maintains that Commerce incorrectly described the 
way in which INA reported the adjustment since no allocation was actually used, and that INA reported the 
adjustment on a product- and invoice-specific basis. See INA’s Br. at 6-7. INA also contends that Commerce’s 
misstatement was harmless, since Commerce verified that INA’s billing adjustments were traced to appropriate 
source documents and correctly concluded that no distortion occurred. See id. The Court agrees that Commerce’s 
misstatement was harmless. Commerce’s examination of the allocation methodology is designed to determine 
whether distortion occurred. Since Commerce addressed the distortion problem at verification, and found that 
no distortion occurred, it is unnecessary to discuss Commerce’s misstatement any further. 
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examine in detail.” PMC Specialties Group, Inc. v. United States, 20 
CIT 1130, 1134, 1996 WL 497155, *4 (1996) (quoting Monsanto Co. v. 
United States, 12 CIT 937, 944, 698 F. Supp. 275, 281 (1988)). In fact, 
“Commerce enjoys ‘wide latitude’ in its verification procedures.” 
Pohang Iron and Steel Co. v. United States, Slip Op. 99-112, 1999 WL 
970743, *16 (October 20, 1999); see also American Alloys, Inc. v. United 
States, 30 F.3d 1469, 1475 (Fed. Cir. 1994); Carlisle Tire & Rubber Co. 
v. United States, 9 CIT 520, 532, 622 F. Supp. 1071, 1082 (1985) (“It is 
within the discretion of Commerce to determine how to verify” and 
“due deference will be given to the expertise of the agency.”). The 
Court defers to the agency’s sensibility as to the depth of the inquiry 
needed. In the absence of evidence in the record suggesting the need 
to examine further the supporting evidence itself, the agency may 
accept the credibility of the document at face value. See Pohang, 1999 
WL 970743, *16 (relying on PPG Indus., Inc. v. United States, 15 CIT 
615, 620, 781 F. Supp 781, 787 (1991)). To “conclude otherwise would 
leave every verification effort vulnerable to successive subsequent 
attacks, no matter how credible the evidence and no matter how bur- 
densome on the agency further inquiry would be.” Jd. at *16 n.32. 
Torrington may not usurp Commerce’s role as fact finder and substi- 
tute their analysis of the data for the result reached by Commerce in 
the verification report. The Court will not supersede Commerce’s 
conclusions so long as it applies a reasonable standard to verify mate- 
rial submitted and the verification is supported by such relevant evi- 
dence as a reasonable mind might accept. 

Finally, Torrington asserts that Commerce improperly determined 
that SKF, NTN and INA acted to the best of their ability in reporting 
adjustments. See Torrington’s Mem. at 2—4. Torrington’s assertion is 
without merit. SKF’s, NTN’s and INA’s adjustments were granted 
over both scope and non-scope merchandise without reference to any 
particular model or transaction, and Commerce could not have rea- 
sonably expected them to be recorded or reported to Commerce in a 
manner more specific than that which was used. It was equally appro- 
priate for Commerce to consider, as a part of its decision whether 
SKF, NTN and INA acted to the best of their ability in reporting the 
adjustments, the volume of adjustments when deciding whether it is 
feasible to report these adjustments on a more specific basis. SKF’s, 
NTN’s and INA’s home-market sales comprised hundreds of thou- 
sands of transactions and thousands of adjustments. In light of the 
size of this database, Commerce reasonably found that “given the 
extremely large volume of transactions involved in these AFBs re- 
views|,]| [i]t is inappropriate to reject allocations that are not unrea- 
sonably distortive in favor of facts otherwise available where a fully 
cooperating respondent is unable to report the information in a more 
specific manner.” Final Results, 62 Fed. Reg. at 2090. The large vol- 
ume of data is precisely one of the factors that one would expect 
Commerce to consider in deciding whether a respondent has acted to 
the best of its ability in reporting a given adjustment. 
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In sum, the Court finds that Commerce’s decision to accept SKF’s, 
NTN’s and INA’s reported home-market adjustments was supported 
by substantial evidence and was fully in accordance with the post- 
URAA statutory language and the SAA. The record demonstrates that 
the requirements of 19 U.S.C. § 1677m(e) were satisfied by the re- 
spondents: (1) the reported adjustments were submitted in a timely 
fashion, see 19 U.S.C. § 1677m(e)(1); (2) the information submitted 
was verified by Commerce or, in NTN’s case, was verifiable, see 19 
U.S.C. § 1677m(e)(2) (“the information can be verified”); (3) the re- 
spondents’ information was not so incomplete that it could not serve 
as a basis for reaching a determination, see 19 U.S.C. § 1677m(e)(3); 
(4) respondents demonstrated that they acted to the best of their abili- 
ties in providing the information and meeting Commerce’s new re- 
porting requirements, see § 1677m(e)(4); and (5) there was no indica- 
tion that the information was incapable of being used without undue 
difficulties. See § 1677m(e)(5). 

Commerce’s determinations with respect to SKF, NTN and INA 
was also consistent with the SAA. The Court agrees with Commerce’s 
finding in the Final Results that given the extremely large volume of 
transactions, the level of detail contained in normal accounting records, 
and time constraints imposed by the statute, the reporting and allo- 
cation methodologies were reasonable. This is consistent with the 
SAA directive under § 1677m(e), which provides that Commerce “may 
take into account the circumstances of the party, including (but not 
limited to) the party’s size, its accounting systems, and computer ca- 
pabilities.” SAA at 865. Thus, the Court finds that Commerce prop- 
erly considered the ability of SKF, NTN and INA to report its billing 
adjustments on a more specific basis. Accordingly, the Court concludes 
that Commerce’s acceptance of SKF’s, NTN’s and INA’s reported ad- 
justments was supported by substantial evidence and fully in accor- 
dance with law. 


CONCLUSION 

The Court remands this case to Commerce to: (1) first attempt to 
match FAG’s and SKF’s United States sales to similar home-market 
sales before resorting to CV; (2) exclude any transactions that were 
not supported by consideration from FAG’s and SKF’s United States 
sales databases and to adjust the dumping margins accordingly; (3) 
include all expenses included in “total United States expenses” in the 
calculation of “total expenses” for FAG’s and INA’s CEP profit ratios; 
(4) reconsider its decision to calculate SKF’s home-market credit ex- 
pense rate based upon price and then apply that rate to cost; and (5) 
convert certain expenses from foreign currency to United States dol- 
lars in calculating EP and CEP for INA. Commerce is affirmed in all 
other respects. 
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JNITED STATES, PLAINTIFF V. SPANISH Foops, INC., ET AL., DEFENDANTS AND 
Fausto Draz-OLtiver, ET AL., THIRD-PARTY PLAINTIFFS VU. CLAUDIO L. MARTINEZ, 
THIRD-PARTY DEFENDANT 


Court No. 98—03-—00620 


[Plaintiff’s motion for summary judgment is denied; defendants’ cross-motion 
for summary judgment is denied.] 


(Dated February 2, 2001) 


Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Direc- 
tor; Commercial Litigation Branch, Civil Division, United States Department of 
Justice (James W. Poirier) for plaintiff. 

Carroll & Associates, P.A. (Linda L. Carroll) for Lilliam S. Martinez. 

Fotopulos & Spridgeon (Thomas E. Fotopulos) for Fausto Diaz-Oliver. 

Collier Shannon Scott, PLLC (Paul C. Rosenthal, John B. Brew and John M. 
Herrmann) for Remedios Diaz-Oliver. 

Holland & Knight LLP (Gregory Baldwin) for George Mencio, Jr. 


ORDER 


Tsouca.as, Senior Judge: Defendants Spanish Foods, Inc., Lilliam 
S. Martinez, Francisco Hernandez-Perez, Fausto Diaz-Oliver, 
Remedios Diaz-Oliver and Vincente Hernandez-Perez (“Defendants”), 
being sued by the United States for civil penalties and lost duties for 
158 violations of 19 U.S.C. § 1592 on March 27, 1998, had moved for 
summary judgment claiming that the Government commenced this 
action after the expiration of the five-year statute of limitations pro- 
vided for in 19 U.S.C. § 1621, and the Government had filed a cross- 
motion for summary judgment striking defendants’ statute of limita- 
tions defense contending that this action was commenced in a timely 
manner. See United States v. Spanish Foods, Inc.,24 CIT __, 118 F. 
Supp. 2d 1293 (2000). Both motions have been denied, see id., and the 
trial on the issue was held on January 17 and 18, 2001. 


I. Undisputed Facts 


Spanish Foods is the United States subsidiary of a Spanish food 
producer. See Def.s’ Pre-Trial Mem. (“Def.s’ Mem.”) at 2. In or around 
1990, Spanish Foods entered an agreement with Juan Antonio Sirvent 
Selfa, S.A. (““JASS”) to become the exclusive United States importer 
of food products exported from Spain by JASS. See id. Consequently, 
JASS’ former United States importer, General Commodities Interna- 
tional, Inc. (“GCI”), hired the law firm of Holland & Knight (“H&K”) 
to proceed with a suit against JASS for breach of contract. See id. 

In the course of the litigation, George Mencio (“Mencio”), a partner 
at H&K, subpoenaed and received documents from Spanish Foods 
that indicated the presence of a “double invoicing” system between 
Spanish Foods and JASS. See id. Mencio contacted Don Zell (“Zell”), 
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an employee of H&K, and a meeting was arranged between Mencio, 
Zell and Benigno Gonzalez (“Gonzalez”), an officer of GCI. See id. at 
2-3. During the meeting, Gonzalez pointed out some documents and 
a cover letter referring to these documents and translated them from 
Spanish into English for Zell. See id.; Tr. at 52-53. The documents 
and the letter suggested that Spanish Foods and its president, Lilliam 
Martinez (“Martinez”), were submitting false invoices to Customs. 
Pl.’s Pre-Trial Br. (“Pl.’s Br.”) at 4; Def.s’ Mem. at 3. Mencio and 
Gonzalez asked Zell to contact Customs Service (“Customs”) in order 
to arrange a meeting between Mencio, Gonzalez and a Customs officer. 

Zell called Customs officer Carelli (“Carelli”) on March 24, 1993. 
During this brief phone conversation, Zell asked Carelli whether 
Carelli would be willing to meet an unnamed client of H&K. See Pl.’s 
Br. at 6-7; Def.s’ Mem. at 3-4. Carelli agreed to the meeting and, 
subsequently, Mencio called Carelli setting the meeting on March 29, 
1993, at the premises of H&K. See id. 

The meeting on March 29, 1993, was attended by Mencio, Gonzalez, 
Carelli and Robin Avers, Carelli’s supervisor (“Avers”). See Pl.’s Br. at 
4; Def.s’ Mem. at 3-4. At the meeting, Gonzalez provided Carelli and 
Avers with the double invoicing documents and the cover letter. See id. 


II. Standard of Review 


The Government asserts that the statute of limitations contained 
in 19 U.S.C. § 1621 (1994) must be narrowly construed by this Court 
in favor of the Government. In support of this proposition, the Gov- 
ernment relies on Badaracco v. Commissioner of Internal Revenue, 
464 U.S. 386, 398 (1984). The Government misreads Badaracco and 
its progeny. 

Badaracco addressed the application of section 6501(a) of the Inter- 
nal Revenue Code of 1954. The statute established a general 3-year 
period of limitations “after the return was filed” for the assessment of 
federal income taxes. /d. at 388. However, section 6501(c)(1) provided 
that if there was “a false or fraudulent return with the intent to evade 
tax,” the tax then could be assessed “at any time.” Jd. In Badaracco, 
petitioners conceded that they had filed fraudulent income tax re- 
turns that were later amended in a non-fraudulent way and addi- 
tional taxes were paid. See id. The IRS, however, proceeded to collect 
penalty funds for the fraud committed. See id. at 389. The Court in 
Badaracco held that where a taxpayer files a false or fraudulent re- 
turn, but later files a non-fraudulent amendment, a tax may be as- 
sessed at any time because the plain and unambiguous language of 
section 6501(c)(1) permits the IRS to assess “at any time” the tax for 
the year in which the taxpayer has filed “a false or fraudulent re- 
turn,” despite any subsequent disclosure the taxpayer makes. /d. at 
399-401. Hence, Badaracco is not an applicable precedent to the case 
at bar because, unlike § 6501(c)(1), no part of 19 U.S.C. § 1621 pro- 
vides for bringing an action “at any time.” Additionally, the rationale 
of Badaracco relies on cases factually and legally irrelevant to the 
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case at bar.' In sum, the rule of statutory construction articulated by 
the Badaracco Court — the principle that statutes of limitations, sought 
to be applied to bar rights of the government must be strictly con- 
strued in favor of the government — applies only in the absence of 
clear congressional intent to bind the government to the time frame 
articulated by the statute. See Pacific Coast Steel Co. v. McLaughlin, 
61 F.2d 73 (9* Cir. 1932). 

The statute at issue provides that “[n]o suit or action to recover... 
any pecuniary penalty or forfeiture of property accruing under the 
customs laws shall be instituted unless such suit or action is com- 
menced within five years... .” 19 U.S.C. § 1621 (emphasis supplied). 
Considering that the right to an action for a penalty or forfeiture 
under the Customs Law belongs exclusively to Customs, the statu- 
tory language unambiguously reveals clear congressional intent to 
bind the government to the five-year limitation period. Therefore, 
the rule of strict construction [of the statute] in favor of the govern- 
ment delineated in Badaracco is inapplicable to the case at bar. 


III. Contentions of the Parties 


Section 1621 of Title 19 provides that the statute of limitations be- 
gins to run at “the time when the alleged offense was discovered . 

19 U.S.C. § 1621 (emphasis supplied). 

The Government reads 19 U.S.C. § 1621 jointly with 19 U.S.C. § 
1592 (1994), the statute providing that a fraudulent violation must be 
comprised of two elements: (1) “the entry of... merchandise into the 
United States by means ofa material false statement;” and (2) “knowl- 
edge that the statement was false.” Pl.’s Br. at 8-9. The Government, 
therefore, concludes that the statute of limitations did not begin to 
run until Customs discovered the presence of both elements in the 
violation. See id. at 9-10. The Government, however, offers no expla- 
nation to what it considers to be a “discovery.” The Government only 
asserts the following: (1) the presence of a “mere suspicion” does not 
amount to discovery, see id. at 11-15; (2) principles of “constructive 
discovery” or “constructive notice” are inconsistent with the plain 
reading of 19 U.S.C. § 1621, see id. at 11-14; and (3) an offense cannot 
be deemed to be discovered until Customs “actually discovers” the 
offense. See Tr. at 18. The Government connotes that the discovery 
occurs when Customs has enough incriminating evidence to do any of 
the following: (1) open a Customs investigation case; or (2) obtain a 
search warrant; or (3) file a complaint in court. See generally, Tr. 
(Pl.’s questioning of witnesses Avers and Carelli). 


, Specifically, the Court in Badaracco relied on: (1) Lucas v. Pilliod Lumber Co., 281 U.S. 245, 249 (1930), which 
held that the five-year period of limitations prescribed by section 277 of the Revenue Act of 1924 did not begin 
to run either at the time of the filing of a “tentative return,” or at the time of the filing of a return not verified 
by the proper cc 9k ge ate office rs because the Revenue Act of 1918 requires returns of corporations be sworn to 
as specified; and (2) E.J. du Pont de Nemours & Co. v. Davis, 264 U.S. 456, 462 (1924), case holding that an action 
by the Director Ger neral of Railroads to recover for a liability on behalf of the United States is subject to no time 
limitation if the only provision prescribing a period of limitation refers to “carriers” and the Director, repre- 
senting the United States, cannot be qualified as a “carrier.” 
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Therefore, the Government maintains that discovery occurred on 
April 6, 1993, when “Customs officially determined that there was 
sufficient evidence to suspect that ... entries had been made fraudu- 
lently to warrant opening of a formal investigation.” Pl.’s Br. at 10— 
11. Alternatively, the Government suggests that, if principles of con- 
structive notice are applicable, discovery occurred on March 29, 1993. 
See id. at 15; Tr. at 37-38. 

Defendants assert that discovery occurred and the statute of limita- 
tions began to run at the moment when Customs was given enough 
substantive information by a reliable source to be able to discover all 
other evidence through the means available to Customs, including 
computerized searches. See Tr. at 22—23, 28-30; see also Def.s’ Mem. 
at 5, citing to Unites States v. Spanish Foods, Inc. (“Spanish Foods”), 
24 CIT __, 118 F. Supp. 2d 1293 (2000). Defendants maintain that 
under the “discovery rule” articulated in Spanish Foods, the statute 
of limitations began to run upon the March 24, 1993, phone call from 
Zell to Carelli because during the conversation Customs was given 
enough substantive information. See Tr. at 27. 


IV. Analysis 
A. Constructive Notice 


The Government asserts that “constructive notice,” that is, notice 
of a possibility of a wrongful act, is inconsistent with the plain mean- 
ing of 19 U.S.C. § 1621. See Pl.’s Br. at 11. 

Constructive notice is defined as “information or knowledge of a 
fact [that] .. . could have [been] discovered. . . by proper diligence [if 
the party was in] ... such situation [that] .. . cast upon [the party] the 
duty of inquiring ....” BLAck’s Law Dictionary (6" ed.) at 1062. Noth- 
ing in this definition conflicts with the requirement of section 1621 of 
Title 19 that the statute of limitations is to begin to run at “the time 
when the alleged offense was discovered.” 19 U.S.C. § 1621. Con- 
versely, possession of a proper type of evidence casts the duty of in- 
quiring. See, e.g., United States v. Nussbaum, 24 CIT __, 94 F. Supp. 
2d 1343 (2000). Therefore, the Government’s contention (that is, the 
contention that the statute of limitations began to run on April 6, 
1993, when Customs was “actually” rather than “constructively” on 
notice because “Customs officially determined that there was sufficient 
evidence to suspect that ... entries had been made fraudulently to 
warrant opening of a formal investigation,” Pl.’s Br. at 10—11) lacks merit.” 


Moreover, such reading eliminates the entire purpose of and logic behind the statute of limi 


At common law there was no fixed time for the bringing of an action. Persunal actions were mere 

to the joint lifetimes of the parties. The Statute of Limitations was enacted to afford protection t 
dants against defending stale claims after a reasonable period of time 1 elapsed during which a ¢ 1 
of ordinary diligence would bring an action. The statutes embody a portant policy of ing repose to 


human affairs. The primary consideration underlying such legislation is undoubtedly one of fairness to 
the defendant 


Flanagan v. Mount Eden Gen. Hosp., 24 N.Y.2d 427, 429 (1969) (internal citations and quotations omitted 


If the Government is allowed to wait and sit on its rights, the Government would not need a single day of the 
five-year limitation period offered by 19 U.S.C. § 1621 
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B. Discovery Rule 


Citing to Spanish Foods, Defendants, in turn, maintain that under 
the “discovery rule,” the statute of limitations began to run on March 
24, 1993, the day of the phone call from Zell to Carelli. See Tr. at 27. 
Defendants assert that on March 24, 1993, Customs received enough 
reliable substantive information to be able to discover all other evi- 
dence through the means available to Customs, including computer- 
ized searches. See id. at 32-33, 502. 


The court in Spanish Foods noted the following: 


Courts have construed the first clause of § 1621 to embrace the 
discovery rule in fraud cases, which tolls the limitations period 
until the time the fraud is discovered. Thus, under the discovery 
rule the statute of limitations is tolled until the date when the 
plaintiff first learns of the fraud or is sufficiently on notice as to 
the possibility of fraud to discover its existence with the exercise 
of due diligence. 


24 CIT at__—-, 118 F. Supp. 2d at 1297 (internal citations and quota- 
tions omitted, emphasis supplied). 

Spanish Foods did not, however, specify what constitutes being “suf- 
ficiently on notice” for the purpose of the discovery of fraud. The 
state of being sufficiently on notice for the purpose of the discovery of 
fraud has been defined by case law to mean the state at which a party 
comes to obtain knowledge of the fraud or such information on the 
basis of which the fraud could be detected with reasonable diligence.* 
See, e.g., Urland v. Merrell-Dow Pharmaceuticals, Inc. , 822 F.2d 1268 
(3™ Cir. 1987), Rosner v. Codata Corp., 917 F. Supp. 1009 (S.D.N.Y. 
1996), Augusta Bank & Trust v. Broomfield, 643 P.2d 100 (Kan. 1982), 
Salem Sand & Gravel Co. v. Salem, 492 P.2d 271 (Ore. 1971). “Reason- 
able diligence,” in turn, means “[a] fair, proper and due degree of care 
and activity, measured with reference to the particular circumstances; 
such diligence, care, or attention as might be expected from a man of 
ordinary prudence and activity.”* BLack’s Law Dictionary (6" ed.) at 457. 

As the Government correctly points out, “reasonable diligence” does 
not imply the duty to investigate mere suspicions. See Pl.’s Br. at 12— 
13. Suspicion is defined as “[t]he apprehension of something without 


* Defendants try to offer a test used by the Sixth, Eighth and Ninth Circuits, see Post-Trial Br. of Remedios 
Diaz-Oliver (“R. Diaz-Oliver’s Br.”) at 18-20 (citing to United States v. $515,060.42 in United States Currency, 152 
F.3d 491 (6" Cir. 1998); United States v. 318 South Third Street, Minneapolis Minnesota, 988 F.2d 822 (8" Cir. 
1993); United States v. James Daniel Good Property, 971 F.2d 1376 (9" Cir. 1992), accord Fausto Diaz-Oliver’s 
Post-Trial Mem. (“F. Diaz-Oliver Mem.”) at 19-21, according to which the discovery occurs when the government 
possesses “the means to discover” the alleged wrong. There is nothing in the test used by the Sixth, Eighth and 
Ninth Circuits that invalidates, mitigates, or contradicts the traditional requirement that the fraud should be 
detectable with reasonable diligence 


* The definition of “due diligence” is “[s])uch a measure of prudence . .. as is properly to be expected from, and 
ordinarily exercised by, a reasonable and prudent man under the particular circumstances 


*: compare 
“extraordinary diligence” and “great diligence.” Black’s Law Dictionary (6 ed.) at 457 
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proof or upon slight evidence ... .” BLAck’s Law Dictionary (6" ed.) at 
1447 (emphasis supplied). Therefore, the issue is when Customs came 
in possession of information or knowledge of facts that: (1) amounted 
to more than a mere suspicion; and (2) could have led a man of ordi- 
nary prudence to learn of the fraud or the possibility of fraud under 
the particular circumstances. 

For the reasons stated below, this Court finds that Customs re- 
ceived information or knowledge of such facts at the meeting that 
took place on March 29, 1993. 


C. Defendants’ Evidence With Regard to the March 24, 1993, Phone Call 

The evidence presented by Defendants in support of their position 
falls into two categories: (1) evidence of reliability of the information 
Customs has received on March 24, 1993, as a result of the phone call 
between Zell and Carelli; and (2) evidence of sufficiency of this infor- 
mation. The Court addresses each set of evidence in turn. 


1. The Information Conveyed to Customs on March 24, 1993, Did Not 
Amount To Anything But a Mere Suspicion. 

Defendants allege that Customs considered the content of the phone 
call reliable because of the following: (1) Zell introduced himself to 
Carelli as an ex-federal law enforcement officer; (2) Zell stated that 
he was employed by H&K, a reputable law firm, and the information 
was to be produced by a client of H&K; (3) Carelli, a Customs agent 
with a busy schedule, agreed to take time to attend the meeting at 
H&K and, therefore, to spend one hour on the road; (4) Avers, who 
had a very substantial set of responsibilities and, consequently, a very 
busy schedule, see Tr. at 194-98, agreed to accompany Carelli and 
spent the total of approximately three and a half hours riding to and 
attending the meeting; and (5) Avers notified her supervisor of her 
plans to attend the meeting. See Tr. 28-30. Defendants conclude that 
the aforesaid actions indicated that: (1) Customs had to and actually 
did allocate the phone call from Zell extreme importance; and (2) 
such extreme importance demonstrates that the information alleg- 
edly conveyed during the phone call felt out of realm of suspicion and 
into the realm of reliable evidence which cast upon Customs the duty 
of inquiry. See id. 

This Court is not convinced. First, Zell testified that he did not 
remember specifying to Carelli the exact places of his prior employ in 
his capacity as a law enforcement officer. See Tr. at 63. There was no 
evidence presented showing that either Carelli or Avers conducted 
any check of Zell’s credibility and/or background. Customs could doubt 
or even ignore Zell’s statement that he was an ex-federal law enforce- 
ment officer and, therefore, consider the information given by Zell as 
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trustworthy or as questionable as if it were coming from any “tipster.” 

Next, both Carelli and Avers testified that although the fact that 
the phone call was coming from and the documents were to be sup- 
plied by a reputable law firm like H&K was a factor that prompted 
them to attend the meeting, see Tr. at 157, 202—03, 215-16, they both 
testified that they did not know what information they were to re- 
ceive at the meeting. See id. Indeed, an invitation from a reputable 
law firm does not necessarily guarantee that the information the firm 
offers is reputable. A law firm operating on behalf of its client may be 
propelled to act by less than righteous motives frequent in litigious 
process. The value of the information, therefore, may be inadvently 
misrepresented or unduly enhanced. Carelli and Avers would have 
been indeed justified in doubting the reliability of the information 
even if they did not doubt the reliability of the source. Accord Tr. at 
216. Considering that both Carelli and Avers testified that they were 
going to the meeting “in the blind,” see Tr. at 157, 207, this Court has 
no reason to find that either Carelli or Avers allocated extreme im- 
portance to the information received on March 24, 1993. 

Finally, while Carelli and Avers did acknowledge that attending a 
meeting at a location other than Customs was a rare practice, they 
both stated that such practice nonetheless took place, in spite of busy 
schedules of both officers.® See Tr. at 143-44, 212-13. Different people 
have different approaches and modes in which they execute their 
duties. Defendants offered no evidence showing that the three and a 
half hours field trip was entirely incompatible with Carelli or Avers’ 
working pattern. Accordingly, this Court finds it hard to fathom why 
the field trip or Avers’ act of notifying her supervisor about her antici- 
pated absence, see Tr. at 209-10, 236, is categorized by Defendants as 
an extraordinary conduct. 

In sum, the actions of Zell, Carelli and Avers that Defendants claim 
to be evidence supporting the reliability of the information conveyed 
during the March 24, 1993, phone call verifies only the fact that Customs 
officers hoped that the field trip would not be in vain. While the afore- 
said actions indicate the presence of suspicion on the part of Customs, 
none of these actions indicates that Customs was propelled to attend 
the March 29, 1993, meeting by receipt of what could be qualified as 
reliable information. See BLAck’s Law Dictionary (6" ed.) at 1447. 


2. It Is Unlikely That the Information Conveyed to Customs on March 
24, 1993, Was Sufficient. 


Defendants allege that the content of the March 24, 1993, phone 


’ Defendants assert that Zell had to sound credible to Carelli because of the following: (1) Zell was recently 
hired by H&K; (2) Zell wanted to seize the opportunity to show H&K that Zell “could do something;” and (3) Zell 
made an extra effert to get Carelli’s attention. See Tr. at 28. While it is not the position of this Court to ascertain 
or question either Zell’s usefulness to H&K in other assignments or Zell’s level of zeal in his execution of those 
assignments, the Court does not share Defendants’ confidence that Zell’s earnest desire to instill credibility 
necessarily translated into Carelli’s belief that the caller was credible. Indeed, Zell testified that Carelli “in- 
dicated that he would want to come out and see for himself the documents,” Tr. at. 66 (emphasis supplied), a 
statement certainly not indicating solid reliance on the part of Carelli 


° Avers testified that she occasionally accompanied Carelli on field trips. See Tr. at. 143-44 





U.S. COURT OF INTERNATIONAL TRADE 91 


call provided Customs with sufficient evidence because: (1) Zell fur- 
nished Carelli with the names of Spanish Foods and Martinez, see Tr. 
at 29, 485, 494-95;’ and (2) the names of Spanish Foods or Martinez 
gave Customs enough information to detect fraudulent transactions 
through the use of Customs’ ACS and TECS computer queries. See id. 
at 502. 

A TECS computer query allows a researcher to determine whether 
the importer is subject to Customs’ ongoing investigations.® See Tr. at 
106, 227. Upon a proper submission, an ACS computer query could 
lead a researcher to the entry documents filed by the importer, prices 
declared, the identity of the product lines imported and the names of 
exporters. See Tr. at 108-10, 112, 228. An ACS query, however, does not 
provide the information whether fraud was committed or if a double 
invoicing system was used in particular. See id. at 134-35, 236-37. 
Had Carelli submitted the name of Spanish Foods for an ACS query, 
he would have received over 350 entries without any information on 
which ones of those entries, if any, were fraudulent. See id. at 118-19. 

Defendants are implying that Carelli could determine that the type 
of fraud was double invoicing. See Tr. at 128-29. Because there are 
numerous violations of Customs Law and Carelli would have no means 
to know what to search for, this Court cannot embrace Defendants’ 
broad proposition. 

Carelli’s research would have been narrower and, therefore, could 
possibly have been conducted had Carelli known that: (1) the viola- 
tion in issue was double invoicing; and (2) either the name of the 
product line fraudulently exported or the name of the exporter sell- 
ing the product in issue to Spanish Foods. 

Defendants acknowledge that during the March 24, 1993, phone 
call, Zell did not identify the name of the product line in issue or the 
exporter to Carelli. See Pl.’s Br. at 7. Defendants, however, claim 
that: (1) Zell mentioned to Carelli that the violation in issue was double 
invoicing;’ and (2) Carelli, therefore, could identify the fraudulent 
transactions even without knowing the line of the product or the 


One of the Defendants, F te i1z-Oliver (“F. Diaz-Oliver”), asserts that tl 
the March 29, 1993, meeting were tually taken by Carellid 


Oliver Mem. at 17-18. F. Diaz-Oliver points out that the name of Lilliam Martine 
“Lillian,” using a traditional spelling. F. Diaz-Oliver deduces that the misspelling 
taken by Carelli prior to Carelli’s opportunity to examine the documents that had on their face the name of 
Lilliam Martinez and were presented by Gonzalez during the March 29, 1993, me ng. F. 


Diaz-Oliver concludes 
that this fact verifies that on March 24, 1993, Carelli was furnished with all th 


ation reflected in Carelli’s 


notes, including the name of Spanish Foods, Martinez, and the term “double icing.” 


This Court i t convinced. Zell testified that during his meeting with Mencio and Gonzalez he took down 
the name of Ma z. See Tr. at 54, 68. In addition, Defendants assert that Carelli dic t examine the documents 
presented by Gonzalez until after the meeting. See R. Diaz-Oliver’s Br. at 25. Had Z actually given the name 
of Martinez to Carelli, he would have every reason to spell the unusual name. Conversely, there uld have been 

ason to provide Carelli with the correct spelling of Martinez’ first name if Carelli were handed the docu- 
-nts at the time he was taking his notes 


Therefore, if the misspelling verifies anything, it verifies that more likely than not Carelli was not given the 
name of Martinez during the March 24, 1993, phone call 


° Spanish Foods had no TECS record on March 24, 1993 


’ Zell testified that he conveyed to Carelli that he, Zell, has “read” documents (meaning had the documents 
translated to him) that “looked to be duplicate invoices for different amounts of money, with a cover letter 
explaining how to use those documents, that one [of those duplicates] could be used to submit to Customs.” Tr. 
at 65 
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name of the exporter, merely by comparing the prices submitted by 
Spanish Foods on every product of each entry to those submitted by 
other companies on the products analogous to those imported by Span- 
ish Foods." See Tr. at 228-30. In view of the fact that there were over 
350 ACS entries by Spanish Foods, this Court is hesitant to hold that 
this monumental task is “such a measure of prudence . . . as is prop- 
erly to be expected from, and ordinarily exercised by, a reasonable 
and prudent man under the particular circumstances... .” BLACK’s 
Law Dictionary (6“ ed.) at 457; accord Pl.’s Post-Trial Br. at 13-18 
(pointing out that there is no evidence that such massive investiga- 
tion was ever done, or is feasible, or could be successful); compare R. 
Diaz-Oliver’s Br. at 24 (alleging that the reasonableness of the task is 
irrelevant to the issue of the discovery of fraud). 

Moreover, the Court finds it unlikely that during the March 24, 
1993, phone call Zell did indicate to Carelli that the violation in issue 
was double invoicing. The pertinent evidence is as follows: (1) Zell’s 
time sheet shows a March 24, 1993, entry reading that Zell “confer|ed] 
with U[nited] S[tates] Customs special agent Frank Carelli regarding 
assistance by Customs,” see Def.s’ Mem., Ex. 5 at 2—3; and (2) Zell’s 
time sheet shows a March 29, 1993, entry reading that Zell attended 
a “meet[ing] with U[nited] S[tates] Customs special agents and 
attend[ed] debriefing of client regarding double invoicing scheme by 
JASS ....”!' See id. at 3 (emphasis supplied). 

While different people have different approaches and modes in which 
they execute their duties, each person tends to execute similar duties 
in a similar fashion. Compare Martinez’ Post-Trial Br. at 8 (failing to 
observe this fact and attempting to justify the inconsistency by stat- 
ing that the entries are intended to be brief descriptions rather than 
diary type entries). It is undisputed that the subject of the meeting 
that took place on March 29, 1993, was the double invoicing. It is 
equally undisputed that the meeting was a debriefing of Gonzalez, an 
H&K client, and that Gonzalez conveyed the name of JASS and the 
information about the double invoicing to Carelli and Avers. Zell’s 
March 29, 1993, entry properly reflects all of these identities and 
events. See Def.s’ Mem., Ex. 5 at 3. Conversely, Zell’s March 24, 1993, 


dants point out that Carelli eventually did this type of comparison 
however, fail to observe that the comparison actually executed by Carelli was mad 
yut the wrongful transactions in order to prove the fraud rather than to detect 


‘ In addition, there are the following facts: (1) Zell's testim« rev 
whether he used the precise term “double invoicing,” see Tr. at 66; and (2 
not remember Zell using the term “double invoicing,” see Tr. at 104 

Defendants assert that Zell’s testimony is particularly trustworthy a ti 

Zell’s testimony is likely to deprive Gonzalez, a client of Zell’s employer, H&K 
that it was Zell and not Gonzalez who was the source of the information that could le e Gove 
penalty. See R. Diaz-Oliver’s Br. at 5. The logic of this argument is not entirely clear to the Court. While a possible 
desire of Zell to claim the moiety personally or the emotional forces behind the relationship betwe 
employer and the employer's client are not the subject to be taken by the Court, it ipparent th 
nor Gonzalez are to receive any moiety if the Government is to be defeated in this case. Addit 
Government is to be defeated, Gonzalez will lose the opportunity to see Spanish Foods (the ex-busin 
of GCI, Gonzalez’ employer, who switched from GCI to JASS) brought to justice a 
C 


id properly punished. This 
ourt has no knowledge whether the ability to claim the moiety is more important to Gonzalez than seeing the 
Government prevail. Therefore, it is speculative to suggest that Zell is willing t 
not emotional motives of Gonzalez 


financial but 
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entry, while diligently identifying Carelli, omits any reference to a 
“double invoicing” scheme in the fashion of Zell’s March 29, 1993, 
entry. In fact, in his March 24, 1993, entry Zell referred to “assistance 
by Customs.” /d. 

This leads the Court to conclude that on March 24, 1993, Zell, more 
likely than not, merely alerted Carelli to the general fact of a possible 
violation. Assuming so, the information given by Zell provided Carelli 
with insufficient knowledge to conduct an ACS search and determine 
the presence of fraud in the entries declared by Spanish Foods.” 


V. Conclusion 


This Court concludes that Customs did not learn of the fraud or was 
not sufficiently on notice as to the possibility of fraud to discover its 
existence with the exercise of due diligence on March 24, 1993, the 
day of Zell’s phone call to Carelli. Customs, however, was put suffi- 
ciently on notice as to the possibility of fraud on March 29, 1993, 
when Gonzalez provided Carelli and Avers with the double invoicing 
documents and the cover letter. 

Therefore, the action in issue, commenced prior to the expiration 
of the five-year limitation period posed by 19 U.S.C. § 1621, was com- 
menced in a timely fashion. Based on the foregoing, it is hereby 

ORDERED that parties proceed with the litigation on merits. 


*“ One of the defendants, Remedi 
Spanish Foods was not present in Zell’s 
jiscussed during the March 29, 1993, meeting, the f of presen or omission of 


R. Diaz ad Diaz-Oliver point ut that because the name of 


March 29, 1993, « while it is undisputed tl Spanish Foods was 
1 term or a name Is not 
representative of the subjects discussed .. Diaz-Oliver’s 3~7. R. Diaz-Oliver fails to observe that these 
similar omissions are consistent ¢ 5 ll’s onsistent entri ibout the “double invoicing 

In addition, R. Diaz-Oliver notes that “Carelli hi mcedes that in March 24, 1993[,] telephone call, Mr. 
Zell stated that the issue involved double invoicing.” Jd. at ‘iting t 377). Carelli, however, did not concede 
exactly that. Carelli merely conceded recalling t 1e st nh tion that he “assumed [the prospect 
information] was about double invoicing.” Tr. at 377 (¢ ; supp This assumption hardly lends support 
to Defendants’ claim that Customs received either sufficient or reliable evidence that amounted to anything 
more than a mere suspicion 
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